IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PINNACLE CORPORATION, a
pelaware corporation

Plaintiff, : 2 (288 /
- T
CathNo]:Bl;EAEB-;E]&
AUG131992 {1V
Richard M. Lawrenca, Clac

NOREB BTN OF A

vs.

ANGLO AMERICAN EQUITY
CORPORATION, an Oklahoma
corporation, KAY~-CREEK
ASSOCIATES LIMITED
PARTNERSHIP, an Oklahoma
Limited Partnership, et al.,

pefendants.
 ORDER

This matter comes on for consideration of pefendants' Motion
to Dismiss. Defendants ask that the Court dismiss the present
case due to a concurrent action in state court. The Court denies
pefendants' motion, and stays further proceedings in this matter
pending the outcome of the state litigation. -

pefendants argue that continuing the present matter results
in a "multiplicity of actions®™ and unduly interferes with the
state court. Plaintiff counters that the state action is not
parallel to the federal one, and that dismissal results in the
court's failure to properly meet its obligation to exercise
jurisdiction. plaintiff further claims that, even if the issues
are parallel, dismissal is inappropriate and the present case
should be stayed pending the state proceedings.

Plaintiff cites coloradg¢ River Water Conservation District

v. United States, 424 U.S. 860 (1976) in support of its

proposition that the Court is obliged to consider this matter.

In Colorado River, the Supreme Court addressed considerations

which could except a district court from exercising jurisdiction



concurrently with a state court. These factors includead:
inconvenience of the federal forum, avoidance of piecemeal
l1itigation, the order in which jurisdiction was obtained in the
two forums, and judicial economy. 424 U.S. at 817-18. The
Supreme court further warned that “only the clearest of
justifications will warrant dismissal." 424 U.S. at 819.

The order in which juriadiction was obtained, judicial
economy, and the possibility of piecemeal litigation are factors
which tend to support pefendants’ present motion. It is quite
possible that the state court litigation will have collateral
estoppel or res judicata effects on the present matter,
particularly with regard to Defendants Kay-Creek Associates
Limited partnership and Anglo American Equity corporation. The
warranty claim in pinnacle's First Claim For Relief (Complaint,
p. 2) is substantially similar to its cross-Claim in the state
court action (Answer, 99 14—16). The state court has already
considered and denied motion#?to dismiss and motions for summary
judgment, and discovery is complete in the state court action.
(Affidavit in Support of Motion to Dismiss, P-. 3). Exercising
jurisdiction now will disrupt these efforts already expended in
the state court. -

plaintiff objects that the issues here are different from
those in the state court proceeding. This is plainly incorrect.
Although the second and third.claims in the complaint ask for
different relief than in the state court, all three claims in the
present action require the Court to rule on the warranty issue.
The jissues in the two actionﬁ are therefore similar. Plaintiff
also notes that the parties in this action are different than in

the state court proceeding. while this is true, the warranty



issue being litigated on the cross-claim in the state court
concerns the same parties that it concerns here. The Court would
pe more sympathetic to this argument were it made on behalf of
Defendants; as it stands, the only prejudice from a stay here
would be against these new Defeﬁdants, who propose that the state
court proceedings control the present case.

The Court is satisfied that the parallel state court
litigation will adequately resolve the issues in this matter.

See Moses H. Cone Memorial j+al v. Mercury construction Co.,

460 U.S. 1, 28 (1983). Plaintiﬁt js correct in noting, however,
that dismissal is a harsh remedy in the present case. Since the
relief asked from this forum differs from that requested in the
state court, and since the parties differ in the two actions, the
court finds that a stay is appropriate. This approach correctly
balances the Court's wyirtually unflagging obligation" to
exercise jurisdiction and those factors which militate against
its assertion. Colorado River, 424 U.S. at 817-18.

Therefore, Defendants' Motion to Dismiss is DENIED, and this
matter is stayed pending the oﬁtcome of the state court
proceedings. The parties are to advise the Court of the

disposition of the action in the state court. -

IT IS SO ORDERED this L day of August, 1992.

TAOMAS R. BRETT  /
UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MARK EDWARD BROWN, ) y
S. pygrlawy
) STRic} e
Plaintiff, ) T oy, Slery
) :
Vs, )] Case No. 91-C-548-E
)
STANLEY GLANZ, et al., g ENTERE lj)E DOCKET
Defendants. ) DATE 14 ]992
JUDGMENT

Pursuant to the Order filed herein on June 15, 1992, Judgment is hereby granted to the
Defendant Stanley Glanz against the Plaintiff. All parties shall bear their own expenses.

: . }3'1”‘ |
It is so ordered on this day of August, 1992.

&/ JAMES O. ELLISON

JAMES O. ELLISON, CHIEF
UNITED STATES DISTRICT JUDGE




ENTERED ON DOCKET

- | © ome g/

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN. DISTRICT OF OKLAHOMA

ALLEN MCKINNEY

Plaintiff,
vs. CASE NO. 91-C-288~B
THE CITY OF TULSA, OKLAHOMA
and TODD EVANS, C.W. JORDAN,
ROBERT CURRY and D. DELSO,
individuals, officers of the
Tulsa, Oklahoma, Police
Department,

FILEXL

AUG 12 1942
“ionard W, Lawrancs, Clatk

0.3, DISTRICT COURT
NORTHESN DISTRICE UF QXLAHOMA

uvuvukuuvuvu

Defendants.

="

This matter comes on fcbi" consideration of the Report and
Recommendation (Report) of th@fnagistrate Judge entered herein on
August 5, 1992. The Report, iﬁjralevant part, related to pefendant
Todd Evans' Motion to Dismiss', pefendants'? Motion for Summary
Judgment and the Motion of Plaintiff, Allen McKinney, to Amend

complaint.® Also for consideration is the Motion for Summary

! The Magistrate Judge deemed this motion moot because
Defendant Evans was joined in the pDefendants' Motion for Summary
Judgment by court order filed March 6, 1992.

2 wpefendants" include all defendants except C.W. Jordan,
added as a party May 15, 1992, in Plaintiff's Second Amended
complaint, after Defendants' Motion for Summary Judgment was filed.

3 plaintiff's Motion for Leave to f£ile Amended Complaint was
orally granted at an evidentidry hearing held before the Magistrate
Judge on May 11, 1992. plaintiff's Second Amended complaint was
filed May 15, 1992, essentially adding as a defendant, Tulsa Police
officer C.W. Jordan, the supervising officer of the jincident in
issue.



Judgment filed by Defendant C.W. Jordan on August 6, 1992.

This is a civil rights action brought pursuant to 42 U.S.C. §
1983 and the Fourth, Fifth and Fourteenth Amendments of the United
states Constitution. Plaintiff Allen McKinney (McKinney) alleges
that on May 4, 1989, he was driving his car with a tag stating
wpisabled American Veteran" displayed thereon and was stopped by
Tulsa police on a roadside in Tulsa County. McKinney alleges that
one officer broke his windshield and other officers pulled him from
the car whereupon Tulsa police officers, Defendants D. Delso, C.W.
Jordan, Todd Evans, and Robert Curry, gathered and beat him without
justification or provocation. McKinney claims the alleged excessive
force violated his Fourth and Fifth Amendment rights. McKinney also
claims he was later denied his blood pressure and other medications
in violation of his Fifth and.ﬁourteenth Amendment rights. McKinney
claims he is a disabled American veteran, age 54, suffering from
rheumatoid arthritis and a total hip replacement.

Defendants have answerﬁd'the allegations, denying any use of
excessive force and allege that on the date in issue McKinney was
seen by officer Delso driving in an erratic manner; that when Delso
attempted to stop McKinney the latter eluded Delso and a chase
ensued during which McKinney ran a roadblock set up by the police
officers; that McKinney wau'ﬁvantually forced to stop his vehicle
when the officers boxed his car in; and that McKinney refused to
get out of his vehicle in spﬁt& of repeated demands to do so, thus
requiring the officers to break the windshield to effect arrest.

pefendants further allege MéKinney was arrested and charged with

2



driving under the influence of alcohol®, eluding and resisting
arrest, driving while his lidgnse was suspended, and a felony
charge of running a roadblock;chKinney was later found guilty of
all but one of the misdemeanor-éharges on July 13, 19%0, as part of
a plea bargain arrangement, -the resisting arrest charge being
dismissed. On May 14, 1990, he;ﬁlad guilty to the felony charge of
running a roadblock.

In his Report the Magiatfate Judge recommended the city of
Tulsa's Motion for Summary Judgment be granted. The Report further
recommended the Motions for:iSummary Judgment relating to the
individual officers be denied because of the existence of fact
questions as to whether the afficers violated clearly established
jaw in the situation and whether their actions were objectively
legally reasonable. The Court concludes such recommendations are
well taken.

In the Report the parties were granted until August 11, 1992,
to filed any objection to the Report and Recommendation. None was
filed.

The Court concludes the Report and Recommendation of the
Magistrate Judge should be and the same is adopted and affirmed.
The City of Tulsa's Motion for Summary Judgment should be and the
same is herewith GRANTED. Tﬁk jndividual Defendants' Motion for
Summary Judgment should be and the same is herewith DENIED.

Defendant C.W. Jordan's Moti&n for Summary Judgment should be and

4 The Magistrate Judge?#fneport noted that McKinney "was found
to have a blood alcohol content of .202, twice the legal limit."

3



the same is herewith DENIED.?

IT IS SO ORDERED this /%7 day of Rugust, 1992.

~Thcaik /(7/63%74& .

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

5 The Court concludes a factual issue exists as to officer
C.W. Jordan's involvement or lack thereof in the physical handling
of McKinney during the arrest and immediately thereafter.

4



FILED

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

AUG 13 19911&)
1

ark

FIRST FINANCIAL INSURANCE COMPANY, ) Richard M. Lawrence,
) U.S. DISTRICT CQURT
Plaintiff, ) /
)
V. ) ©1-C-867-B
)
MAXIMILIANO, INC,, d/b/a EVE'S )
PLACE; HARRY BROTTON; EVE LUCERO; )
and TIM LEBLANC, )
)
Defendants. )
JUDGMENT

This action came on for hearing before the court, Honorable John Leo Wagner,
United States Magistrate Judge, presiding, and the issues having been duly heard and a
decision having been duly rendered,

Judgment is hereby entered in favor of Plaintiff, First Financial Insurance Company,
and against Defendants, Maximiliano, Inc., d/b/a Eve’s Place, Harry Brotton, Eve Lucero,
and Tim Leblanc, consistent with the court’s Order filed August 5, 1992, declaring that
plaintiff has no obligation under the insurance policy in question for the claims brought in

the case of Leblanc v. Brotton et al,, Case No. C-91-83, McIntosh County, Oklahoma.

Dated this /2 ‘gday of August, 1992.

i A—
TOK LEO WAGNER”
UNITED STATES MAGISTRATE JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FRANK TAUCHER and MARKET
MOVEMENTS, Inc.,

.
e iLED
L ueinn.,

Richard M?.,'Lawrenca, Cleriz’
U.S. DISTRICY "
N DTRTOF DXL

Plaintiffs,
vs.
ALEXANDER ELDER, FINANCIAL

TRADING SEMINARS, Inc., and
OSTER COMMUNICATIONS, Inc.,

vw\-ﬂus—lvuvuwvu

pefendants.

OQORDER

Before the Court is a Motion to Dismiss filed on behalf of
pDefendants Oster communications ("Oster"), Alexander Elder
("Elder") and Financial Tradiﬁg Seminars, Inc. ("FTS"), for failure
to state a claim upon which relief can be granted, pursuant to
rFed.R.Civ.P. 12(b) (6).

Plaintiff Taucher authors The $upertrader's Almanac
("Almanac"), a nationwide trading information book published by
Plaintiff Market Movements, Inc. ("Market"} . pefendant Elder,
director of Defendant FTS, wrote an unfavorable review of the
aAlmanac that appeared in the June 1991 issue of Futures, a magazine
published by pefendant Oster.

The entire review, preceded by a listing of the Almanac's
name, author, publisher, description of size and price, and
followed by pefendant Taucher's name as author of the review,
stated:

Each year, this almanac grows thicker in
volume and thinner in value. The 1991 edition

l



is a far cry from early editions.

The amount of futures trading information is
limited. Having packed previous igsues with
trading tidbits, the author seems to be
scraping the bottom of the barrel.

Do traders need to pay $129 for gquotes from
wexperts" such as confucius, Sylvia Porter and
pr. Seuss? The pages are peppered Wwith
careless typographical errors.

The author 1lists countless seasonal and
cyclical trades, adhering to an old rule: If
you make forecasts for a living, make a lot of
them. He offers free copies to traders who
write how the almanac helped them -- & cheap
gimmick to sell an expensive product.

Taucher and Market allege that the following statements from
the review are false and libelous per se: (a) that the book is
wthinner in value"; (k) that the 1991 edition ijg "a far cry from
earlier editions"; (¢} that the amount of futures trading
information is limited; (d) that "the author seems to be scraping
the bottom of the barrel"; (e) the allegation that confucius,
sylvia Porter and Dr. Seuss are trading experts; (£f) that the pages
vare peppered with careless typographical errors"; (g) that the
trades referenced in the book are ncountless" and that such
information is "a cheap gimmick to sell an expensive product".

In addition to the 1ibel complaint, Taucher alleges
intentional jnfliction of emotional distress and tortious
interference with pusiness relations, and Market alleges tortious
interference with business relations, based upon the book review.

To dismiss a complaint and action for failure to state a claim
upon which relief can be granted, it must appear beyond doubt that

plaintiff can prove no set of facts in support of his claim that

2



would entitle him to relief. conley V. Gibson, 355 U.S. 41 (1957} .

Motions to dismiss under Fed.R.Civ.P. 12(b) admit all well-pleaded

facts. Jones V. Hopper, 410 F.2d4 1323 (10th cir. 1969). The

allegations of the complaint must be taken as true. and all
reasonable inferences from them must be indulged in favor of

complainant. olpin_v. Ideal National Ins. CO., 419 F.2d 1250 (10th

cir. 1969), cert. denied, 397 U.S. 1074 (1970) .

Libel is defined under Oklahoma law as:

(A} false or malicious unprivileged
publication by writing, printing, picture, or
effigy ... which exposes any person to public
hatred, contempt, ridicule or obloguy. or
which tends to deprive him of public
confidence, or to injure him in his occupation

12 0.5. §1;Ai:

The Oklahoma Supreme court has held that statements alleged to
pe defamatory fall into three categories: (1) Those not of
defamatory meaning; (2) Those reasonably susceptible of both a

defamatory and innocent meaning (commonly called libel per qguod) ;

and (3) Those clearly defamatory o©on their face (commonly called

1ibel per se). Miskovsky V. Tulsa Tribune Co., 678 p.2d4 242, 247
(Okla. 1983), cert. de , 465 U.S. 1006 (1984) ; Kleier
Advertising, Inc. V. premjer Pontiac, Tnc., 921 F.2d 1036, 1044

(10th cir. 1990).
In this Complaint, plaintiffs allege that Defendants' book

review is libelous per se. The Court must examine the entire article to

determine whether it is libelous per se: vLanguage cut of context

may have a different meaning than the same language within the four



corners of the [document]," Miskovsky, 678 P.2d at 247, citing

Winters v. Morgan, 576 P.2d 1152, 1154 (Okla. 1978). Libel per se

will not be found unless by fair construction, the article imputes
to the plaintiff "fraud, deceit, dishonesty or reprehensible

conduct in its business." Rover v. Stoody Co., 192 F.Supp. 949,

973. (W.D.Okl. 1961).

In Milkovich v. Lorain Journal Co., 497 U.S. 1, 110 S.Ct. 2695

(1990), the Supreme court refused to carve out a special exception
under the First Amendment for items labeled "opinion", stating that
established judicial procedures were sufficient to determine libel
in all cases, regardless whether a published item was considered
fact or opinion. The Supreme Court held that its precedent cases
"provide protection for statements that cannot 'reasonably be
interpreted as stating actual facts' about an individual ... This
provides assurance that public debate will not suffer for lack of
‘imaginative expression' or the 'rhetorical hyperbole' which has

traditionally added much to the discourse of our Nation." Id. at

2706, citing Hustler Magagzine, Inc.., V. Falwell, 485 U.S. 46, 50
(1988) . L

Oklahoma law is in 1ine'with Milkovich. "If statements are

shown to be merely statements of opinion, and not statements of
fact, such statements are incapable of being false; statements of
opinion are not actionable if a reasonable reader of the statements
would not have interpreted the words as imputing a criminal act."

Miskovsky v. Oklahoma Publishing Co., 654 p.2d 587 (1982).

Taking all of Plaintiffs'’ allegations as true, the Court



concludes that they have not stated a claim. A book review, which
js "merely statements of opinion and not statements of fact", is
not actionable under Miskoveky or Milkovich. Looking at the entire
piece and not just at plaintiff's excerpts, as Oklahoma.libel law

compels the court to do, the book review does not allege facts that

are capable of being proven as false. Therefore, under Milkovich,
there cannot be l1iability under state defamation law. Nor does the
piece "“impute a criminal act", which is required for libel per se
according to Miskovsky.

The Oklahoma Court of Appeals, in Tanner V. Western Publishing

Co., 682 P.2d 239 (Ok1.App. 1984), sustained a demurrer in a libel
action involving an advertisement. The court held that
characterizing the plaintiff as egotistical is a judgmental, rather
than factual, statement that wcannot form the basis of a libel
action, as [such adjectives] cannot pbe verified as true or false."
Tanner, 682 P.2d at 241, citing Miskovsky, 654 P.2d at 594. The
court also was concerned with the chilling effect such liability
would have on the expression of opinion.

While Plaintiffs' only allege libel per se, in their response
to Defendants' Motion to Dismiss, pPlaintiffs state that vimplied
within plaintiffs' allegations for libel per se is libel per quod."
The Court concludes that pPlaintiffs' Complaint cannot be considered
libel per guod instead of 1libel per se. Special damages are
required when stating a claim for libel per quod, and none was

stated here. Miskovsky, 678 P.2d at 248. Continental Casualty Co.

v. Southwestern Bell Telephone Co., 860 F.2d4 970, 976 (10th Cir.

5



1988), cert. denied, 489 U.S. 1079 (1989).

Plaintiff Taucher also alleges intentional infliction of

emotional distress. In Breeden V. League Services Corp., 575 P.2d

1374 {(Okla. 1978), the court, citing the Restatement (Second) of
Torts view, stated that "Liability has been found only where the
conduct has been so outrageous in character, and so extreme in
degree, as to go beyond all possible bounds of decency, and to be
regarded as -atrocious, and utterly intolerable in a civilized
community." The court continued, "If the law allowed liability
based upon mere insults or indignities, there would be great danger
of frivolous claims." Id. at 1376.

Plaintiff has made no allegations supporting this claim beyond
the statement that "Plaintiff Taucher seeks damages in his favor
and against all the defendants on the theor[y] of relief of ...
intentional infliction of emotional injury ..." He has not alleged
extreme behavior on the party of Defendants, and he has not alleged
emotional distress on the part of Plaintiff Taucher. The statement
that +the review remarks "have caused the plaintiffs damage
personally" does not allegé with sufficient specificity any
emotional distress suffered by Taucher.

Nor have Plaintiffs stated a claim for tortious interference
with business relations. A plaintiff must show: (1) That he or she
nad a business or contractual right that was interfered with; (2)
That the interference was malicious and wrongful, and that such
interference was neither justified, privileged nor excusable; (3)

That damage was proximateiy sustained as a result of the



complained-of interference. Mac Adjustment Inc. V. Property LoOSS

Research Bureau, 595 P.2d 427 (Okla. 1979). While Plaintiffs have
alleged Defendants' conduct was malicious and unpriviliged, they
have not successfully alleged that the Defendants are guilty of
wrongful conduct, because they have not successfully stated a claim
for libel.

Therefore Defendents Oster, Elder and FTS's Motion to Dismiss
for failure to state a claim upon which relief can be granted is
hereby GRANTED. Plaintiffs' Motion for Default Judgment was
rendered moot by the Magistrate Judge's order allowing Defendant
FTS to file its answer out of time.

IT IS SO ORDERED, this 4522g2>day of August, 1992.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE X Lo
NORTHERN DISTRICT OF OKLAHOMA . ~3 e

EDDIE OWENS, JR., )
)

Plaintiff, )

)

v. )
)

RON CHAMPION, )
)

Defendant. )

SFER CAUSE

The Court having examined the Petition for Writ of Habeas Corpus which the

Petitioner has filed finds as follows:

(1) That the Petitioner was convicted in Muskogee County, Oklahoma, which
is located within the territorial jurisdiction of the Eastern District of Oklahoma.

(2) That the Petitioner demds release from such custody and as grounds
therefore alleges he is being deprived of his liberty in violation of rights under the
Constitution of the United States.

(3) In the furtherance of justice this case should be transferred to the United
States District Court for the Eastern District of Oklahoma.

IT IS THEREFORE ORDERED:

(1)  Pursuant to the authority contained in 28 U.S.C. §2241(d) and in the exercise
of discretion allocated to the Court, this cause is hereby transferred to the Untied States
District Court for the Eastern District ef_'gﬂklahoma for all further proceedings.

(2) The Clerk of this Court shall mail a copy of this Order to the Petitioner.

v\\“&@



.

P/
Dated this /X day of QL,(,(/Q’ , 1992.

A ) '
S 7o Ve
THOMAS R. BRETT ~
UNITED STATES DISTRICT COURT
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

e

UNITED STATES OF AMERICA,
Plaintiff'

FILED

AUG 1 2 1992

Richard M. Lawrence, Clerk
U. S, DISTRICT COURT
EQETHERN DISTRICT OF OXLAHOMA

)

}

)

)
va. )
)
LESTER L. HERRON; NANCY HERROM; )
SERVICE COLLECTION ASSOCIATION, )
INC.; COUNTY TREASURER, Mayes )
County, Oklahoma; and BOARD OF )
)

)

)

)

COUNTY COMMISESIONERS, Mayes
County, Oklahoma,

Defendants. CIVIL ACTION NO. 91-C~405-C

GMEN

e

This matter comes on for consideration this /A day
of cggéghiﬂ Z;; ., 1992, upon the Motion of the Plaintiff, United
States of America, acting on behalf of the Farmers Home
Administration, for leave t¢ enter a Deficiency Judgment. The
Plaintiff appears by Tony M. Graham, United States Attorney for
the Northern District of Oklahoma, through Peter Bernhardt,
Assistant United States Attorney, and the Defendants, Lester L.
Herron a/k/a Lester Leon Her#bn and Nancy Herron, appear neither

in person nor by counsel.

The Court being fully advised and having examined the
court file finds that a copy of Plaintiff's Motion was mailed by
certified return receipt addressee restricted mail to Lester L.
Herron a/k/a Lester Leon Herrﬁn and Nancy Herron, Rt. 2, Box 272,
Choteau, Oklahoma 74337, and by first-class mail to all answering

parties and/or counsel of record.

The Court further finds that the amount of the Judgment

rendered on January 2, 1992, in favor of the Plaintiff United



States of America, and against the Defendants, Lester L. Herron
a/k/a Lester Leon Herron and Nancy Herron, with interest and
costs to date of sale is $64,972.40.

The Court further finds that the appraised value of the
real property at the time of sale was $16,500.00.

The Court further finds that the real property involved
herein was sold at Marshal'# ﬁa10, pursuant to the Judgment of
this court entered January 2, 1992, for the sum of $21,000.00
which is more than the markqﬁ_value.

The Court further finds that the Marshal's sale was
confirmed pursuant to the Order of this Court on

July 28, 1992 .

The Court further tinds that the Plaintiff, United
States of America on behalf 6? the Farmers Home Administration,
is accordingly entitled to a.daficiency judgment against the
Defendants, Lester L. Herron afk/a Lester Leon Herron and Nancy

Herron, as follows:

Principal Balance as of 1-~2-92 $40,706.59
Interest on Principal 11,358.80
Interest Credit Agreements 12,374.62
Interest on Interest Credit Agreements 145.03
Publication Fees oﬁfkotice of Sale 162.36
Court Appraisers' Faes 225.00
TOTAL $64,972.40
Less Credit of Saii??roceeds - 21,000.00
DEFICIENCY o $43,972.40



e S

RO

plus interest on said deficiency judgment at the legal rate of
2.5/ percent per annum from date of deficiency judgment until
paid; said deficiency being the difference between the amount of
Judgment rendered herein and the sale proceeds of the property
herein.

IT I8 THEREFORE ORDERED, ADJUDGED, AND DECREED that the
United States of America on behalf of the Farmers Home
Administration have and recover from Defendants, Lester L. Herron
a/k/a Lester Leon Herron and Nancy Herron, a deficiency judgment
in the amount of $43,972.40, plus interest at the legal rate of
3 5/ percent per annum on gald deficiency judgment from date of

judgment until paid.

(signed) H. Dule Gook
UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM AND CONTENT:

PETER B , #£741
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

PB/esr
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KEVIN PARK,
Plaintiff,
L Case No. 91 C-198-B

vS.

)
)
)
)
)
ARABESQUE CORPORATION, an ) ——
Oklahoma corporation; and ) L
)
)
)
)
)

MONTE MORRIS FRIESNER, a
bankrupt, by and through

Ada Wynston, Trustee, and
BETTE MITCHELL, an individual,

Defendaﬁf%.

NOW on this ;{Eg_- ay of August, 1992, comes on for
review the motion to vacatekéﬁtry of default and for order staying
this action as to Defendant,fﬁbnte Morris Friesner. For good cause
shown, the Court finds that'ﬁﬁe motion should be granted.

IT IS THEREFORB-JQ&@ERED, ADJUDGED AND DECREED that the
clerk's default is vacated &nﬁ this matter is stayed as to the
pefendant, Monte Morris ?&ieaner, pending resolution of his

Canadian Bankruptcy.

S/ THOMAS R. BRETT

Thomas R. Brett
‘United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

WILLIE J. SCOTT,

Plaintiff,

Case No. 90-C-1033-B
AeoiEgs

W R LW 2

vSs.

LOUIS W. SULLIVAN, M.D.,
Secretary of Health and c
Human Services, Qichard ki, Lawrencs, Clark

U.S. DISTRICT COURT

Defendant.

This matter comes on for consideration of the objections of
the Plaintiff, Willie J. Scott, to the Report and Recommendation
("R & R") of the United States Magistrate Judge. Plaintiff seeks
review of the decision of the gecretary of Health and Human
Services, denying him disability benefits, pursuant to 42 U.S.C.
§ 405(g). The matter was referred to the Magistrate Judge who
entered his R & R on May 13, 1992. He recommends to affirm the
Secretary's decision. (R & R, p. 6)-.

The Social Security Act ("Act") entitles every individual
who "is under a disability" to disability benefits. 42 U.S.C.A.
§ 423(a) (1) (D) (1983). A person is disabled if he is unable to
engage in any substantial gainful activity due to a medically
determinable impairment. I4. § 423(d) (1) (A). The claimant bears
the burden of proving a digability, as defined by the Act, which
prevents him from engaging in his prior work activity. Reyes V.
Bowen, 845 F.2d 242, 243 (10th cir. 1988); 42 U.S.C. § 423(d)(5)
(1983). Once a disability is established, the Secretary must
show that the ciaimant retains the ability to do other work

activity and that jobs the claimant could perform exist in the



national economy. Reves, 845 F.2d at 243; Williams v. Bowen, 844
F.2d 748, 751 (1o0th Cir. 1988); is v. Secretar Health and
Human Services, 821 F.2d 541, 544-45 (10th Cir. 1987). The

Secretary meets this burden if the decision is supported by

substantial evidence.!

The Secretary has established a five-step process for
evaluating a disability claim. §See Bowen v. Yuckert, 482 U.S.
137, 107 S.Ct. 2287, 96 L.Ed.2d 119 (1987). The five steps, as
set forth in Reyes v. Bowen, 845 F.2d at 243, proceed as follows:

(1) A person who is wor&;ng is not disabled.
20 C.F.R. § 416.920(b).

(2) A person who does rnot have an impairment or
combination of impairments severe enough to
limit his ability to do basic work activities
is not disabled. 20 C.F.R. § 416.920(c).

(3) A person whose 1mpuirmont meets or equals one
of the impairments listed in the "Listing of
Impalrments,“ 20 C.F.R. § 404, subpt. P, app.
1, is conclusively presumed to be dlsabled.
20 C.F.R. § 416.920(d).

(4) A person who is able to perform work he has
done in the past 1s not disabled. 20 C.F.R.
§ 416.920(e).

(5) A person whose impairment precludes
performance of past work is disabled unless
the Secretary demongtrates that the person
can perform other wérk available in the
national economy. ¥Factors to be considered
are age, education, past work experience, and
residual functional: capaclty 20 C.F.R. §
416.920(£) . _

requires "more than a scintilla, but
d is satisfied by such relevant
"evidence that a reasonabl“ ind might accept to support the
¢onclusion."” a ] in, 822 F.2d 1518, 1521 (10th Cir.
1987); Brown v. Bowen, 801 F;za'361, 362 (10th Cir. 1986).

! ngubstantial evidence“:
less than a preponderance,®

2



The inquiry begins with step one, and if at any point the
claimant is found to be disabled or not disabled, the inquiry
ceases. Reyes, 845 F.2d at 242; Talbot v. Heckler, 814 F.2d
1456, 1460 (10th Cir. 1987); 20 C.F.R. §416.920 (1991).

Plaintiff here allegedly suffers from chronic back pain,
high blood pressure, and gout. The present appeal focuses on the
effects of his pain, and specifically whether it permits him hold
substantial gainful employment. Two physicians examined
Plaintiff to understand the extent of his impairment. The ALJ
found that, based on all the symptoms, Plaintiff's impairments
did not meet the strictures of 20 C.F.R. § 404, subpt. P, app. 1,
and thus he failed to satisfy the third section of the test.
(Record on Appeal, p. 12). The ALJ further concluded that
Scott's physical condition allows him to perform "the full range
of light work" as defined by 20 C.F.R. § 404.1567. Id.

Plaintiff objects to the ALJ's evaluation of the medical
evidence and the Magistrate Judge's recommendation to affirm that
decision. Scott further objects to the ALJ's reliance on the
Medical-Vocational Guidelines, or "grids," in her determination

that he was not disabled.? Plaintiff believes that the ALJ's

2 pppendix 2 to § 404, subpt. P contains the Medical-
Vocational Guidelines, commonly referred to as the "grids." The
grids are used to determine if an individual's residual
functional capacity directs a finding of "disabled" or "not
disabled" as defined in the guidelines. If an individual has
colely nonexertional impairments, the grids "do not direct
factual conclusions of disabled or not disabled." Where an
individual has both exertional and nonexertional impairments, the
grids are used first and, if they do not permit a conclusion,
further inquiry is required.



improper evaluation of his testimony, coupled with her alleged
invalid use of the grids and the subsequent failure to call a
vocational expert, resulted in the incorrect conclusion that he
can work on a regular basis. The Magistrate found error in
neither the ALJ's evaluation of the medical evidence and the
testimony of the plaintiff, nor her failure to call a vocational
witness. The Court agrees with the recommendation of the
Magistrate Judge.
EVIDENCE OF DISABILITY

The Tenth Circuit gives gubstantial credence to the opinions
of treating physicians on the gubject of medical disability. A
treating physician's opinion is binding on the fact finder unless
it is contradicted by wgubstantial evidence," and the opinion is
entitled to extra weight due to the physician's greater

familiarity with the claimant's medical situation. Kemp V.

Bowen, 816 F.2d 1469, 1476 (10th Cir. 1987); Frey v. Bowen, 816
F.2d 508, 513 (10th ¢cir. 1987). Those conclusions can only be
disregarded if specific, legitimate reasons are given by the ALJ.
Byron v. Heckler, 742 F.2d4 1232, 1235 (10th Cir. 1984) .

Scott's treating physician, Dr. Heim, felt that Scott had a
ngevere limitation of functional capacity" because of his back
pain and that Plaintiff is "unable to do even sedentary work."
(Record on Appeal, 116). Another physician, Dr. Yound, offered
different evidence. Youny ruported that the Plaintiff's
problems, while painful, showed "no evidence of active nerve root

entrapment or impingement" and further noted that his ability to



walk and grip was basically normal. (Record on Appeal, p. 130).
The ALJ considered the evidence of both doctors, the testimony of
Scott, and her own observatione of the Plaintiff, and concluded
that he was not afflicted with a "disabling" impairment. The ALJ
considered all the evidence and the Magistrate Judge correctly

found that substantial evidence supported the ALJ's ruling.

Plaintiff also contends ﬁhat the ALJ and the Magistrate
Judge failed to properly weigh his subjective claims of pain,
using the "sit and squirm" test. The Tenth Circuit requires
that, where a pain-causing impairment is isolated, the court must
consider all evidence relating to the extent of the pain in this
particular plaintiff. Luna v. Bowen, 834 F.2d 161, 164 (10th
cir. 1987). In the present case, the ALJ considered not only
Plaintiff's appearance during the hearing, but also his testimony
and medical records, evaluating all the symptoms and treatments.
(Record on Appeal, p. 11}. The ALJ made the determination that,
based on all the relevant fadtﬂ and the credibility of all the
testimony, Scott's pain is not disabling under the Act. This
judgment is binding on the district court if there is substantial
probative evidence to supportfit. See Richardson v. Perales, 402
U.S. at 399; Broadbent v. Harris, 698 F.2d 407, 413 (10th cir.
1983). Scott testified that he is able to garden, read, and
conduct other household activitiea, proving that his afflictions
do not significantly affect him daily life. (Record on Appeal,

p- 11). The ALJ did not base her opinion solely on Plaintiff's



demeanor at the hearing. Ssubstantial evidence supports the ALJ'S
conclusion that Plaintiff could participate in the national
economy performing sedentary work.
USE OF GRIDS

Plaintiff claims that, since the nonexertional impairment
"pain" was evident, use of the grids was improper and a
vocational expert should have restified. This misstates the law
with respect to the grids. The grids are properly referred to
when a claimant has either exertional impairments alone or a
combination of exertional and honexertional impairments. 20

C.F.R. Pt. 404, Subpt. P, App. 2, S§§ 200(e) (1)-(2); Ray V. Bowen,

865 F.2d 222, 225 (10th Cir. 1989). The ALJ, after considering
all the evidence in the record, found that the Scott's exertional
and nonexertional impairments, when applied to the grid, directed
a conclusion of "not disabled." Therefore no vocational expert
was necessary. Since substantial evidence supported the ALJ's
conclusion, no legal error was made and her decision stands.

The court agrees with and adopts the Magistrate Judge's
Report and Recommendation, ahd orders that the decision of the
secretary be AFFIRMED. _ZZZ
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IT IS SO ORDERED this /; day of August, 1992.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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Stasia Ericksen, deceased; )
WALDO S. POWELL; and JOAN )
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AGREED JOURNAL ENTRY OF JUDGMENT
AND DECREE OF FORECLOSURE

This cause comes on for hearlfig this 1ith day of August, 1992, before the
undersigned Judge of the United States District Court for the Northern District of

Oklahoma. The Plaintiff, Local Amerléa Bank of Tulsa, a federal savings bank ("Local"),

JDH/08-92423/aas



appears through its attorneys of record, Rosenstein, Fist & Ringold, by Eric P. Nelson.
The defendants, John W. Mullen, Jr. ("Mullen"), Waldo 5. Powell ("Powell"), Sherron
Ericksen Smith, independent executrix of the estate of Stasia Ericksen, deceased
("Smith") and Joan Dodge a/k/a Joann Dodge ("Dodge"), are in defau!t and do not appear.
The defendants, Pioneer Savings and Trust Company ("Pioneer"), Core Investment Group,
Ine. ("Core"), Bankers Financial Life Company ("Bankers'"), do not appear pursuant to
Disclaimers of Interest filed in this action. The defendants, Don E. Gésaway, afk/a
Donald E. Gasaway, and Georgann Gagsaway, a/k/a Georgann S. Gasaway, husband and
wife ("Debtor Defendants"), the Successor Trustee for the Estate of Sutton Investments,
Ine. ("Sutton™), the Federal Deposit Insurance Corporation in its corporate capacity as
successor to all rights of Bank of Commerce & Trust Company in certain notes and
mortgages involved herein ("FDIC") , United States of America, ex rel. Department of
Treasury, Internal Revenue Service ("IRSM, The State of Oklahoma ex rel. Oklahoma Tax
Commission ("OTC"), John Cantrell, County Treasurer of Tulsa County, Oklahoma
("Cantrell") , The Board of County Commissioners of Tulsa County, Oklahoma {"Board"}),
Campbet! Enterprises, Inc. ("Campbell"), and Bank of Oklahoma, N.A., Southwest, Tulsa,
Oklahoma ("BOk'") appear through their attorneys of record. The Court, having examined
the pleadings, and having heard statements offered by counsel for Local, makes the
following findings:

1. This Court finds that it has jurisdiction over the subject matter and all the

parties to this cause of action.

JUDGMENT IN FAVOR OF LOCAL

2. The Court finds that all of' the defendants to this action except Sutton were
served with a summons and a copy of Local's Complaint, First Amendment to Complaint
and Second Amendment to Complaint, as evidenced by the verified returns of service and
certificates of mailing filed herein. Sutton was not served due to the automatic stay

imposed by its bankruptey filing in the United States Bankruptey Court for the Northern
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Distriet of Louisiana-Opelousas Division, Case No. 80-50938. However, Sutlon
voluntarily entered an appearance in this ease on September 26, 1991. The stay in the
Sutton bankruptey was modified on November 25, 1991, allowing all parties with pending
claims in the action herein to prosecute the claims to judgment and enforce them against
Sutton.

3. The Court further finds that Dodge, Mullen, Powell and Smith have not made
any response to Local's Complaint, First Amendment to Complaint and Second
Amendment to Complaint and that they are in default pursuant to Fed. R. Civ. P. Rule
12.

4, On September 16, 1991, Local filed a Motion for Partial Summary Judgment
against all defendants except Sutton and Dodge. The Debtor Defendants and the
remaining defendants did not respond, except the FDIC which did not object to the
validity or the priority of Local's interest nor raise any factual dispute but objected to
the fees requested to be added to Local's judgment. The FDIC has consented to the
terms of this Judgment.

5. On December 6, 1991, Loeal filed its Motion for Partial Summary Judgment
against Sutton and Dodge, to which Sutton and Dodge did not respond.

6. The Court further finds that all the allegations contained in Local's
Complaint, First Amendment to Compiaint and Second Amendment to Complaint are
true and that Local is entitied to a judgment against the Debtor Defendants in the
principal amount of $33,824.95, with interest at the ratle of 8.75% per annum as provided
in Note | (attached to Local's petition as Exnibit "A"), from June 1, 1990, until paid, plus
judgment for abstracting costs of $933.00, plus judggment for $2,210.51 in late charges,
plus judgment for escrow .det'_iciency of $3,995.78, and judgment in the principal amount
of $12,054.93, with interest at the rate of 11.04% per annum as provided in Note 11
(attached Local's Petitio'nr as Exhibit *C"), from April 20, 1990, until paid, plus judgment

for $110.00 in late charges, plus judgment for attorney's fees in the amount of



$10,400.83, plus judgment for all other costs of this action acerued and a
bear interest at the statutory rate from the date of judgment until paid.
7. The Court further finds that Local has valid,

on the improvements and real estate described in the Petiti

ceruing, all to

first and prior mortgage liens

on by virtue of mortgages

given to secure payment of the indebtedness. The real eslate is described as follows:

All that part of Lots Eighteen (18) and Nineteen (19), Bl

WOODLAND HEIGHTS, an Addition to the City
State of Oklahoma, according to the recorded P!
follows, to-wit:

of Tulsa,
at

ock Eight (8),
Tulsa County,
thereof, described as

Beginning at the Southeast corner of said Lot 18, thence North along the
East line of said Lot 18, a distance of One hundred twenty-three and two
tenths (123.2) feet to the Northeast corner of said Lot; thence West along
the North line of said Lot, & distanee of one hundred seven and five tenths

(107.5) feet to a point on the North line of said Lot;
straight line to a point on the South line of said Lot

thence Southerly on &
19, Seventy (70) feet

West of the Southeast corner of sald Lot 19; thence East along the South line
of 19 and 18, one hundred seventy (170) feet to the Southeast corner of said

Lot 18, the point of beginning (the "Property").

8. The Court further finds that ‘the United States has good and valid tax liens

which are identified as follows:

Name of Taxpayer Date of Lien
Don E. & Georgann Gasaway 05/13/85
Don E. & Georgann Gasaway 12/02/85
Don E. & Georgann Gasaway 05/13/85
Don E. & Ceorgann Gasaway 12/02/85
Don E. Gasaway 02/27/90
Don E. Gasaway 09/11/89
Don E. Gasaway 11/25/85
Don E. Gasaway 02/21/89

The total amount of these lax liens is $218,224.21, plus interest,

Pate 1ien
Recorded

08/29/86
08/29/86
05/27/86
05/27/86
05/21/90
02/12/90
10/20/86
05/15/89

Total Amount

$13,600.68
$39,905.10
$17,596.79
$39,096.89
$20,762.04
$59,286.26
$15,215.35
$12,761.10

credits and penalties, if

applicable, from the dates of tax assessments until paid. The United States shall have its

statutory right of redemption.

9. The Court further finds that the Btate of (

Commission, has good and valid tax liens which are identified as follows:

Yklahoma, ex rel Oklahoma Tax



Date Date
Warrant Warrant
Name of Taxpayer lssued Issued Warrant Number Amount
(1) Don E. & Georgann Gasaway 02/02/85  09/06/85  1TI0002120500 $6,903.01
(2) Don E. & Georgann Gasaway 05/12/86 05/12/86 ITI8600318500 $6,913.08
{3) Don E. Gasaway 08/17/87 08/19/87 ITW8700065201 $2,988.64
(4) Don E, & Georgann Gasaway 05/11/88 05/13/88 IT18800536100 $1,346.51
(5) Don E. & Georgann Gasaway 08/17/90 08/22/90 ITI9001276100 $1,972.76

The tota! amount of these tax warrants is $20,124.00, plus penalty and interest
according to law, attorneys' fees and costs.

10. The Court further finds that any interest that the Debtor Defendants,
Mullen, Powell, Smith, Dodge, Pioneer, Core, Bankers, Sutton, FDIC, IRS, OTC, Cantrell,
Board, Campbell and BOk claim in the Property is inferior, subsequent and subordinate to
Local's elaim in the Property.

1l. The Court further finds that Local elects to have the Property sold with
appraisement and such eleetion is approved and the sale shall be with appraisement.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by this Court as
follows:

A, That Local America Bank of Tulsa, a federal savings bank, shall have and
recover of and from the defendants, Don E. Gasaway, a/k/a Donald E. Gasaway, and
Georgann Gasaway, a/k/a Georgann 8. Gasaway, judgment in the prinecipal amount of
$33,824.95, with interest at the rate of 8.75% per annum as provided in Note I (attached
to Local's Petition as Exhibit "A"), from June 1, 1990, until paid, plus judgment for
abstracting costs of $933.00, plus 1ud_gff1ent for $2,210.51 in late charges, plus judgment
for eserow deficiency of $3,995.78, and judgment in the principal amount of $12,054.93,
with interest at the rate of 11.04% per annum as provided in Note Il (attached to Local's
Petition as Exhibit "C"), from April 20, 1990, until paid, plus judgment for $110.00 in late
charges, plus judgment for attorney's fees in the amount of $10,400.83, all to bear
interest at the statutory rate from the date of judgment until paid, all of which

constitute a lien on the Property until paid.



B. That Local has first and prior mortgages on the real estate and
immprovements on the Property. The mortgage liens of Local are adjudged and established
to be a good and valid liens upon the Property and Local's judgment indebtedness is
secured by the liens. Any and all right, title and interest which the defendants, Don E.
Gasaway, a/k/a Donald E. Gasaway, and Georgann Gasaway, a/k/a Georgann S. Gasaway,
husband and wife, John W. Mullen, Jr., Waldo 5. Powell, Sherron Ericksen Smith,
independent executrix of the estate of Stasia Ericksen, deceased, Joan Dodge a/k/a
Joann Dodge, Pioneer Savings and Trust Company, Core Investment Group, lne., Bankers
Financial! Life Company, the Successor Trustee for the Estate of Sulton [nvestments,
Ine., the Federal Deposit Insurance Corporation in its corporate capacily as successor to
all rights of Bank of Commerce & Trust Company in certain notes and mortgages
involved herein (FDIC), United States of America ex rel. Depariment of Treasury,
Internal Revenue Service, The State of Oklahoma ex rel. Oklahoma Tax Commission,
John Cantreil, County Treasurer of Tulsa County, Oklahoma, The Hoard of County
Commissioners of Tulsa County, Oklahoma, Campbell Enterprises, lnc. and Bank of
Oklahoma, N.A., Southwest, Tulsa, Oklahoma, have or claim in the Property, is
subsequent, junior, subordinate and inferior to the mortgage liens of Loecal.

C. Upon the failure of the defendants, Don E. Gasaway, a/k/a Donald E.
Gasaway, and Georgann Gasaway, a/k/a Ceorgann S. Gasaway, husband and wife, 1o
satisfy the liens described above, the Mershal of the United States District Court for the
Northern Distriet of Oklahoma, or the Sheriff of Tulsa County, Oklahoma, as Loeal shall
choose, shall levy upon the Property, after having the Property appraised as provided by
law; shall proceed to advertise and sell the Property according to law; and shall
immediately turn over the proceeds 61’ the sale to the Distriet Court Clerk, who shall
apply the proceeds arising from the sale as follows: first, to payment of costs of this
action incurred by Local and costs o.f the sale, including attorney's fees of Local's
counsel; second, to satisfy the judgment of Local as set forth. in this journal entry;
third, the residue, if any, shall be distributed as set forth below.

-B-



B. From and after the sale of the Property, all the parties to this action and
each of them, and all persons claiming under them or any of them shall be and they are
hereby forever barred and foreclosed from any and every lien upon, right, title, estate
and equity of redemption, in or 1o the Property, or any porticn ihereof except the right
of redemption afforded the FDIC and the [RS under 28 U.5.C. §2410(c).

L. Upon confirmation of the gale ordered, the Marshal of the United States
District Court for the Northern Distriet of Okiahoma or the gheriff of Tulsa County,
Oklahoma, as Local shall have chosen to conduct the sale ordered, shall executie and
deliver a good and sufficient deed to the Property to the purchaser, and upon application
of the purchaser, the Court shall issue & writ of assistance 10 the Marshal or the Sheriff
who shall place the purchaser in full and completle possession and enjoyment of the

Property.

JUDGMENT IN FAVOR OF THE FDIC AND SUTTON

11. On September 16, 1991, the FDIC filed its Motion for Partial Summary
Judgment and for Entry of Judgment Besed Upon Disclaimers against all the defendants
in this case except Sutton and Dodge. On November 4, 1991, FDIC filed an Amendment
to its Brief in Support of Motion for Partial Summary Judgment and For Entry of
Judgment Based Upon Disclaimers. The Debtor Defendants did not respond.

12. On November 20, 1891, FDIC filed its Amendment to its Cross-Claim (filed
Mareh 18, 1991) to include defendant Dodge. The defendant Dodge was served with a
summons on November 26, 1991, and i8 in default; therefore, any claim or interesi of
Dodge in the Property which is the subject of these proceedings is junior and inferior to
any claim of the FDIC.

13. On November (19., 1991, John W. Mullen, Jr., Waldo S. Powell and Sherron
Ericksen Smith, independén;c executrix of the Estate of Stasia Ericksen, deceased, filed a

partial Release of Journal Entry of Default Judgment in John w. Mullen, Jr., et al. vs.

15th Street Properties, et al., Case No. CJ-85-06902 releasing and discharging the

=T



Property in this case from their judgment lien, and the Property is no longer encumbered
by such judgment liens.

14. The Court finds that all of the allegations contained in FDIC's Motion for
Partial Summary Judgment are true and that FDIC is entitled to a judgment against Don
£. Gasaway and Georgann S. Gasaway, jointly and severally, in the principal sum of
$258,520.07, together with accrued interest through January 21, 1992, of $269,989.49,
with interest acecruing after January 21, 1992, in the per diem amount of $113.32, along
with all costs and expenses of this aetion and all costs and expenses incurred in
preserving and protecting the property, including 2 reasonable attorneys' fee and all
abstracting and title commitment expenses.

15. prior to May 8, 1986, Bank of Commerce & Trust Company ("BOC") was a
banking corporation organized under the laws of the State of Oklahoma, with its principal
place of business in Tulsa, Oklahoma. Thé Oklahoma State Banking Commissioner {the
nCommissioner') assumed exclusive custbdy and control of the property and affairs of
BOC, pursuant to tit. 6, Okla. Stat. ] 1202(b), at the close of business on May 8, 1986.
The Commissioner subsequently tendered to the Federa! Deposit Ilnsurance Corporation
appointment as Liquidating Agent of BO‘C, pursuant to tit. g, Okla. Stat S 1205(b). The
Federal Deposit Insurance Corporation, &s Ligquidating Agent, sold certain of the assets
of BOC to the Federal Deposit Insurance Corporation in its corporate capacity, referred
to herein as the "FDIC." Among the assets included in the iransfer were the notes and
mortgages which are the basis of the FDIC's Cross-Claim. The FDIC is now the owner
and holder of those assets.

16. On or about April 3, 1979, Don E. Gasaway and Georgann Gasaway
{(hereinafter collectively referred to as the "Gasaways"), for good and valuable
consideration, made, executed and d@livered to Pioneer Savings & Trust Company
("Pioneer") their Promissory Note ("Fﬁic Note 1), whereby the Gasaways promised to

pay to Pioneer the prinecipal sum of $31,196.00 with interest thereon from that date. To



secure repayment of FDIC Note I, the Gasaways also made, executed and delivered in
favor of Pioneer their Mortgage of Reﬁl Estate ("FDIC Mortgage ") covering the
Property dated April 3, 1979. |

17. On or about December 4, 1979, the Gasaways, for good and valuable
consideration, made, executed and deliver;ad to Pioneer their Promissory Note "¥DIC
Note IIIY in the principal sum of $21,163.50, with interest thereon from that date. To
secure repayment of FDIC Note I and.éll other indebtedness and obligations of the
Gasaways or either of them to Pioneer, the Gasaways also made, executed and delivered
in favor of Pioneer their Morigage of ..'I.ijl_'eal Fstate ("FDIC Mortgage [[I"Y covering the
Property dated December 4, 1979. -

18. On or about May 8, 1980, thé ‘Gasaways, for good and valuable consideration,
made, executed and delivered to Pioneer.:.their Promissory Note ("FDIC Note n" in the
principal sum of $31,666.30 with interest thereon from that date, To secure repayment of
FDIC Note IIi and all other indebtedness and obligations of the Gasaways or either of
them to Pioneer, the Gasaways also made, executed and delivered in favor of Pioneer
their Mortgage of Real Estate ("FDIC Mortgage 1I") eovering the Property dated May 8,
1980.

19. On or about June 3, 1981, Don Gasaway made, executed and delivered to
Pioneer his Promissory Note ("FDIC Note IV") in favor of Pioneer in the principal sum of
$12,500.00.

20. On or about January 21, 19_3822, Don Gasaway made, execuled and delivered 1o
Pioneer his Promissofy Note in the amount of $24,000.00 ("FDIC Note 1A"). On or aboul
May 21, 1982, Don Gasaway signedf.' an Extension Note, renewing and extending his
indebtedness and obligations to Pioneer under FDIC Note fA ("Extended FDIC Note 1A").
To secure repayment of Extended _. FDiC Note IA and all other indebtedness and
obligations of the Gasaways, or eitheﬁ of them, to Pioneer, the Gasaways made, executed

and delivered to Pioneer their Real Estate Morigage ("FDIC Morigage 1A") dated May 21,



1982. On June 29, 1983, the balance of Extended FDIC Note 1A was moved to FDIC Note
{ and ¥DIC Note II and treated as an additional advance under FDIC Note 1 and FDIC
Note II, with $16,186.45 added to the balance of FDIC Note | and $2,638.03 added to the
balance of FDIC Note ll.

21. Pioneer then assigned FDIC Notes [, {1, 11l and 1V, as they may have been
amended, extended or renewed from time to time (1he "Notes") and FDIC Mortgages I,
1A, 1l and (Il (the "FDIC Mortgages") to Vietor Federal Savings & Loan ("Victor"), as
evidenced in part by that Assignment of Real Estate Mortgage dated March 14, 1985, by
Pioneer in favor of Victor (the "Pioneer-Victor Assignment") and recorded in Book 4850,
beginning at Page 433 in the records of the Countv Clerk of Tulsa County, Oklahoma, on
March 15, 1985. Pioneer also endorsed all the FDIC Notes to Vietor.

22. On or about September 5, 1985, BOC loaned the Gasaways $270,000.00, and
the Gasaways to evidence their obligation to repay that loan in turn signed in favor of
BOC a Promissory Note dated August 27, 1985, in the original principal amount of
$270,000.00 (the "BOC Note"). The BOC Note represented a new extension of credit Lo
the Gasaways along with a consolidation of all the Gasaways' indebtedness to Pioneer, all
of which had been assigned to Vietor.

23. In connection with the exeeution of the BOC Note, BOC acguired all Vietor's
right, title and interest in and 10 the FDIC Notes and the FDIC Mortgages, as evidenced
in part by that Assignment of Real Estate Mortgages ("Assignment") dated September 3,
1985. The Assignment was duly recorded at Book 4890, beginning al Page 1143, in the
records of the Tulsa County Clerk on September 10, 1985.

24, The last payment BOC received on account of the BOC Note was in July of
1986.

25. The BOC Note and the separate mortgage specifically securing its
repayment which covered unrelated property, were the subject of a foreclosure action in

the case styled Bank of Oklahoma, Southwest vs. 15th Streel Properties, et al,, Case No.
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CJ-88-6862, in the Distriet Court in and for Tulsa County, State of Oklahoma (the
"Unrelated Case"). In the Unrelated Case, the unrelated property was sold for credit on
the judgment in favor of the first mortgagee, Bank of Oklahoma, Southwest, and the
FDIC realized no proceeds from the sale of the unrelated property. The FDIC's Motion
for Deficiency Judgment under the BOC Note is still pending in the Unrelated Case.

26. The (Gasaways would be entitled to credit under the BOC Note for all
proceeds realized in this foreclosure action by the I'DIC Dbecause the indebtedness
represented by the BOC Note is also secured in part by the ¥DIC Mortgages.

27, Repayment of the BOC Note was also secured by that Security Agreement
dated August 27, 1985, by the Gasaways in favor of the Bank. The property covered by
the Security Agreement ineluded all aceounts receivable and general intangibles of the
Gasaways and is hereinafter referred to as the "Separale Personal Property'. BOC'S
security interest in the Separate Property was duly and properly perfected by the filing
of financing statements in the UCC records of the Oklahoma and Tulsa County Clerks on
September 10, 1985, and September 6, 1985,

28. The BOC Note matured in August of 1986.

29. The BOC Note is in default because ihe #DIC has not received paymentis due
thereunder. Pursuant to such default, the FDIC has declared the entire principal balance
and all unpaid interest and all other sums owing under the BOC Note due and payable.
Additionally, due to such default under the BOC Note, the Mortgages and the Securily
Agreement are also in default and the FDIC is entitled to foreclose the Mortgage and the
Security Agreement and is entitled to have the Property and the Separate Personal
Property encumbered thereby sold, subjeet to Local's first and prior right to have the
Property sold and the pro;:ee;ls applied as set forth herein, to satisfy the portion of the
indebtedness due and owing. under the BOC Note which is secured by the FDIC Mortgages

and the Security Agreement.

-11-



30. The portions of the BOC Note Indebtedness represented by the FDIC Notes
and secured by the FDIC Mortgages are set forth below, and the Court hereby grants the

FDIC judgment against Don E. Gasaway and Georgann Gasaway in these amounts:

FDIC interest Thru Attorneys' Fees
Note Prineipal 12/31/91 and Expenses
I (original debt

incurred 4/3/79) $ 15,049.55 $20,378.33 $3,734.99
1 {from Note {A -

incurred 1/21/81) 16,186.45 17,965.53 3,214.88
I (original debt

incurred 12/4/79) 18,076.49 20,063.31 3,590.24
It (from Note IA -

incurred 1/21/81) 2,638.03 2,928.01 523.95
111 28,403.33 31,350.65 5,624.92
v 2,372.13 2,379.76 447.32

and including additional attorneys' fees, costs and expenses incurred attributable to the
Morigages on the Property.

31. The right, title, lien, estate, encumbrance, claim, assessment or interest in
and to the Property, the Separate Personal Property or portions thereof, claimed by any
and all of the FDIC's co-defendants other than Sutton are subject, junior and inferior to
the lien of the FDIC's Mortgages encumbering the Property and the Securily Agreement
on the Separate Personal Property.

32. Sutton Investments, Ine. is a corporation organized and existing under and by
virtue of the laws of the State of Oklahoma with its principal place of business located in
the City of Tulsa, Tulsa County, Oklahoma. On April 24, 1984, Sutton Investments, Inec.
filed for protection under the provisions of Title 11 of the United States Code in the
United States Bankruptey Court for the Western Distriet of Louisiana. Hugh William
Thistlethwaite, Jr. was subsequently appointed Trustee of the Estate. The Court reacted
to the death of Trustee Hugh William Thistlethwaite, Jr. by appointing Paul DeBaillon as
Successor Trustee. Among the assets of the Estate were the Promissory Note (the
"Sutton Note") and the Real Estate Mortgage (the "Sutton Mortgage") which is the basis
of the Successor Trustee's claim herein. The Estate is now the owner and holder of those

assels and thus is the real party in interest.
-12-



33. On or about April 30, 1980, the Gasaways, for good and valuable
consideration, made, executed and delivered to Texanna Holding and Land <Co.
("Texanna") the Sutton Note whereby the Gasaways promised to pay to Texanna the
principal sum of Eighty Thousand Dollars ($80,000.00) with interest thereon from the
date of the Note as set forth within the Note.

34. In order to secure the Sutton Note, the Gasaways made, executed and
delivered in favor of Texanna Holding and Land Co. the Sutton Mortgage covering the
Property. The Sutton Mortgage was duly recorded in Book 4524 beginning at Page 194, in
the records of the County Clerk of Tulsa County, Oklahoma, on January 30, 1981, after
the required mortgage Lax was paid.

35. On or about April 30, 1980, Texanna, for sufficient, good and valuable
consideration, assigned the Sutton Note and Sutton Mortgage to Sutton Investments, Inc.
by an Assignment of Mortgage (the "Suttbn Assignment") which was duly recorded in the
records of the County Clerk of Tulsa County, Oklahoma, oOn January 30, 1981, at Book
4524, beginning at Page 195.

36. The Sutton Note is in default because neither Texanna, Sutton Investments,
inec., the Trustee nor the Successor Tfustee have received paymenis due thereunder.
Counsel! for the Trustee and the Successor Trustee has made repeated requesis and
demands for the payment of principal and jnterest and has noticed the (Gasaways as
required by the Sutton Note and Sutton Mortgage. pursuant to such default, the
Successor Trustee has declared the entife prineipal balance and all unpaid interest and all
other sums owing under the Sutton Note due and payable. Additionally, due to such
default under the Sutton Note, the Sutton Mortgage is also in default and the Successor
Trustee is entitled to foreclose the Sutton Mortgage and is entitled to have the property
encumbered thereby sold to satisfy the indebtedness due and owing under the Sutton Note

and secured by the Sutton Mortgage.
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317. There is now due and owing under the Sutton Note to the Successor Trustee
the principal sum of Eighty Thousand Dollars ($80,000.00), together with acerued interest
through December 13, 1991, of Ninety-Two Thousand, Nine Hundred Eighty Three and
57/100 Dollars ($92,983.57), plus interest after December 13, 1991, in the per diem
amount of Twenty-one and 92/100 Dollars (§21.92), all of which is due and unpaid.

38. Pursuant to the terms of the Sutton Note and Sutton Mortgage, the
Successor Trustee is entitled to collect a reasonable attorney's fee of $14,092.90.

39. The Defendant Sutton's interest in the Property is junior and inferior to the
FDIC's interest under the FDIC Mortgages except as set forth below:

Priority of Payment from Proceeds of Property
(Between FDIC and Sutton)

Priority Amount {Prinecipal)
Between Plus Interest Thru  Per Diem
FDIC and Debt 12/13/91, Fees After  Date Debt
Sutton Mortgagee Instrument and Expenses 12/13/91 Incurred
1 FDIC FDIC Note | $39,162.87 $ 6.60 04/03/79
2 FDIC FDIC Note Il 41,730.04 7.92 12/04/79
3 FDIC FDIC Note 11 65,378.90 12.45 05/08/80
4 Sutton Sutton Note 185,786.47 21.92 01/30/81
5 FDIC FDIC Note IV 5,199.21 1.03 06/03/81
6 FDIC FDIC Note [

(from FDIC

Note [A) 37,366.86 7.09 N1/21/82
7 FDIC FDIC Note Il

{from FDIC

Note [A) 6,089.99 1.18 01/21/82

IT 1S THEREFORE ORDERED, ADJUDGED AND DECREED by this Court as
follows:

A. That the Defendant, Feda:ral Deposit Insuranece Corporation shall have and
recover of and from the defendants, Don E. Gasaway, a/k/a Donald E. Gasaway, and
Georgann Gasaway, é/k/a Georgenn 8. Gasaway, jointly and severally, judgment in the
principal amount of $258,520.07, together with acerued interest through March 13, 1991,
of $231,445.12, with interest aceruing after March 13, 1991, in the per diem amount of

$129.26, along with all costs and expenses of this action and all costs and expenses

-14-



ineurred in preserving and protecting the Property, including a reasonable attorney's fee
as described above and all abstracting and title commitment expenses, with postjudgment
interest thereon at the legal rate.

B. The FDIC and Sutton have valid mortgage liens on the property and the
FDIC has a valid security interest in the Separale Personal Property and such liens are
hereby adjudged and established to be good and valid liens upon said pruperty superior to
any interest of all defendants.

C. Upon the failure of Debtor Defendants 1o satisfy the judgment desecribed
above and subject 1o Local's first and prior right to have the Property sold and the
proceeds applied as sel forth herein, the Marshal of the United States Distriet Court for
the Northern Distriet of Oklahoma ("Marshal"), or the Tulsa County Sheriff (the
ugheriff"), as the FDIC or Sutton may choose, shall levy upon the Property and
improvements thereon, and after having the same appraised as provided by law, shall
proceed to advertise and sell the same according 1o law, and shall immediately turn over
the proceeds thereof to the District Court Clerk, who shall apply the proceeds arising
from said sale as follows:

{1) First, in payment of the cosls and expenses ineurred by Local
including costs of sale, all court costs and attorney's fees of Local's counsel;

(2) Second, in payment to Loeal of its judgment hereinabove set lorth;

(3) Third, in payment of the portions of the indebtedness to the FDIC
listed above as prior to Suitons

(4) Fourth, in payment to Button of its judgment hereinabove set forth;
and

(5) Fifth,'in‘payment of the portions of the indebtedness to the FDIC
listed above as junior to Sutton; and

(6) The fésidue, if any, shall be deposited with the Clerk of this Court to

await further Order of this Court.
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D. At the request of the FDIC and upon the failure ol the Debtor Defendants to
satisfy the judgment deseribed above, the Marshal or the Sheriff, as the FDIC may
choose, shall levy upon the Beparate Personal Properly, and shall proceed to advertise
and sell the same according to law, and shall immediately turn over the proceeds thereof
to the Distriet Court Clerk, who shall apply the proceeds arising from said sale to the
costs of sale first and then to the FDIC's judgment as sel forth above; provided, however,
that nothing herein shall require the FDIC to execute upon the Separate Personal
Property as a condition to execution upon the Property nor shall the FDIC waive or
otherwise fail to retain its rights to execute upon the Separate Personal Properly in the
future by virtue of first executing upon ithe Property.

E. From and after the sale of the Property, all of the parties to this action, and
each of them, and all persons claiming under them or any of them, shall be and are
hereby forever barred and foreeclosed of and from any and every lien upon right, title,
estate or equity of redemption in or to the Property, or any portion thereof.

F. Upon confirmation of the sale(s) hereinabove ordered, the Marshal or Sheriff
shall execute and deliver a good and sufficient deed and/or bill of sale, as appropriate, 10
the Separate Personal Property and the Properly to the purchaser, whieh deed shall
convey all of the right, title, interest, estate and equity of redemption of all the parties
herein, and all persons claiming under ail of the parties herein, and each of them, since
the filing of this action, and upon application of the purchaser, the Court Clerk shall
issue a writ of assistance to the Marﬁ_al or Sheriff who shall thereupon and forthwith
place said purchaser in full and com_plete possession and enjoyment of the Separate

Personal Property and in the Property.

S/ JAMES 0. Euison

JUDGE OF THE DISTRICT COURT

-16-



APPROVED AS TO FORM:

/9
Eric P. Nélson, OBA #11941
Rosenstein, Fist & Ringold
525 S. Main, Suite 300
Tulsa, Oklahoma 74103
(918) 585-9211

ATTORNEYS FOR LOCAL AMERICA BANK
OF TULSA, A FEDERAL SAVINGS BANK

-17-



AGREED JOURNAL ENTRY OF JUDGMENT AND DECREE OF FORECLOSURE, Local
America Bank of Tulsa v. Don E. Gasaway, et al., Case No. 91-C-148-E in the U.S.
District Court for the Northern District of Oklahoma.

APPROVED AS TO FORM:

ony W. Haynie, OBA #11097
P. Scoit Hathaway, OBA #13695
9400 First National Tower
Tulsa, Oklahoma 74103

ATTORNEYS FOR PAUL DEBAILLON,

SUCCESSOR TRUSTEE FOR THE ESTATE
OF SUTTON INVESTMENTS, INC.

-17-



AGREED JOURNAL ENTRY OF JUDGMENT AND DECREE OF FORECLOSURE, Local
America Bank of Tulsa v. Don E. Gasaway, et al., Case No. 91-C-148-E in the - U.S.
District Court for the Northern Distriet of Oklahoma.

APPROVED AS TO FORM:

,’-‘l m/w’\ )

asdell, OBA #12325

Gable & ‘ﬁ'

2000/ Fg tional Bank Bldg.

Tul;fa, homa 74119

(91/3) 582-9201

~__/

ATTORNEYS FOR THE FEDERAL DEPOSIT
INSURANCE CORPORATION ON BEHALF

OF BANK OF COMMERCE & TRUST COMPANY
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AGREED JOURNAL ENTRY OF JUDGMENRT AND DECREE OF FORECLOSURLE, Loueal
America Bank of Tulsa v. Don E. Gasaway, et al., Case No. 91-C-148-E in tne U.S.
Distriet Court for the Northern Distriet of Oklahoma.

APPROVED AS TO FORM:

M. Diane Allbaugh, OBA 6617
Assistant General Counse!

Oklahoma Tax Commission

P.O. Box 53248

Oklahoma City, Oklahoma 73152-3248

ATTORNEY FOR THE STATE OF OKLAHOMA
EX REL. OKLAHOMA TAX COMMISSION
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AGREED JOURNAL ENTRY OF JUDGMENT AND DECREE OF FORECLOSURL, Local
America Bank of Tulsa v. Don E. Gasaway, et al., Case No. 91-C-148-E in the U.S.
District Coup,for the Northern Distriet of Oklahoma.

A
APPROVED AS 7 'FORM: /

o

Peter Bernhardt, OBA #741
Assistant United States Attorney
3600 United States Courthouse
Tulsa, Oklahoma 74103

(918) 581-7463

ATTORNEY FOR UNITED STATES OF

AMERICA EX REL. DEPARTMENT OF
TREASURY, INTERNAL REVENUE SERVICE

-19-



AGREED JOURNAL ENTRY OF JUDG_M_ENT AND DECREE OF FORECLOSURE, Local
America Bank of Tulsa v. Don E. Gasaway, et al, Case No. g91-C-148-E in the U.S.
District Court for the Northern Distriet of Oklahoma.

APPROVED AS TO FORM:

Dennis Semler, OBA #8076
ssistant District Attorney
406 Tulsa County Courthouse

Tulsa, Oklahoma 74103

(918) 584-0440

ATTORNEY FOR JOHN CANTRELL, COUNTY
TREASURER OF TULSA COUNTY, '
OKLAHOMA, AND THE BOARD OF COUNTY
COMMISSIONERS OF TULSA COUNTY, OKLAHOMA

-22-



AGREED JOURNAL ENTRY OF JUDGMENT AND DECREE OF FORECLOSURE, Local
America Bank of Tulsa v. Don E. Gasaway, et al., Case No. 91-C-148-E in the U.S.
District Court for the Northern District of Oklahoma.

APPROVED AS TO FORM:

Michael Gibbens

Jones, Givens, Gotcher & Bogan
3800 First National Tower
Tulsa, Oklahoma 74103-4309
(918) 581-8200

ATTORNEYS FOR CAMPBELL
ENTERPRISES, INC.
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AGREED JOURNAL ENTRY OF JUDGM’EﬂT AND DECREE OF FORECLOSURE, Local
America Bank of Tulsa v. Don E. (Casgway, et al., Case No. 91-C-148-E in the U.S.
District Court for the Northern District of Oklahoma.

APPROVED AS TO FORM:

Scott E. Coulson, OBA #12622

Robinson, Lewis, Orbison, Smith & Coyle -
P.O. Box 1046 o
Tulsa, Oklahoma 74101

(918) 583-1232

ATTORNEYS FOR BANK OF OKLAHOMA,
N.A., SUCCESSOR BY MERGER TO BANK
OF OKLAHOMA, SOUTHWEST TULSA

-24-



AGREED JOURNAL ENTRY OF JUDGMENT AND DECREE OF FORECLOSURE, Local
America Bank of Tulsa v. Don E., Gasaway, et al., Case No. 91-C-148-E in the U.S.
District Court for the Northern Distriet of Oklahoma.

APPROVED AS TO FORM:

Ronaid C. Bennett
2828 E. 51st St.

Suite 204

Tulsa, Oklahoma 74159

ATTORNEY FOR GEORGANN GASAWAY

-95-



AGREED JOURNAL ENTRY OF JUDGMENT AND DECREE OF FORECLOSURE, Local
America Bank of Tulsa v. Don E. Gasaway, et al.,, Case No. 91-C-148-E in the U.S.
Distriet Court for the Northern Distriet of Qklahoma.

APPROVED AS TO FORM:

DON E. GASAWAY, PRO SE
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ENTERED ON DOCKET
oate_SLL3/92

.’ zt _~
IN THE UNITED STATES DISTRICT COURT A .
FOR THE NORTHERN DISTRICT OF OKLAHOMA R

DONALD LEE DIES, )
}
Plaintiff, )
)
V8. ) Case No. 91-C-195-B
)
GROUP BENEFIT PLAN FOR )
EMPLOYEES OF AMCA )
INTERNATIONAL CORPORATION, )
and JASON, INC., HEALTH AND )
WELFARE PLAN, )
)
Defendants. }
ORDER OF DISM;&&A& WITH PREJUDICE

The Plaintiff and Defendants having compromised and settled
all issues in the action and having stipulated that the Complaint
and the action may be dismissed with prejudice, it is therefore,

ORDERED, that the Complaint and this cause of action are, by
the Court, dismissed with prejudice to the bringing of another

action upon the same cause or causes of action.

Entered this 425 ay of mééé%;zézgggﬁ;_ﬂ__ 1992.

S/ THOMAS R. BRETT,

- ONITED STATES DISTRICT JUDGE



“ RNV et
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

STEPHAN D. WILLIS, )

Plaintiff, g
Vvs. g Case No. 91-C-842-B
STANLEY GLANZ, et al., g -

Defendants. g

2

Pursuant to the Order filed herein on August 3, 1992, Judgment is hereby granted to the
Defendants against the Plaintiff. All parties ghall bear their own expenses.

It is so ordered on this / /Z,ﬁﬁ day of August, 1992.

S/ THOMAS R. BRETT

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT

AUG 111962

FOR THE NORTHERN'ﬂISTRICT OF OKLAHOMA

SMITH FURNITURE MAKERS, INC., "‘g"l'dg;‘étawrenca. Clerk

TRICT COURT
B DIST'CT OF CKLAHOMA

I Lt

)

: )

plaintiff, )
)

y Case No. g2-C-557-B

vSs.

: )
NEW ANTIQUES, INC., an Ok lahoma )
corporation; OAK MART, INC., &n )
Oklahoma corporation; NEW ANTIQUES, )
INC., a Missouri corporation;'ﬁEW )
ANTIQUES, INC., & Nebraska )
corporation; NEW ANTIQUES, INC., an
Iowa corporation; NEW ANTIQUES,
INC., a Texas CorporatiOH; it
ANTIQUES, INC., an Illinois.
corporation; NEW ANTIQUES, ING. ., an)
Ohio corporation; and NEW ANTIQUES )
OF KANSAS, INC., @ Kansas )
corporation; : }
)
)

)
)
)
)

pefendants.
no-nm;;m DISMISSAL

COMES NOW, Smith Furnitﬁre Makers, Inc. plaintiff, pursuant to
rule 41 (2)(1) of the rederal Rules of Civil procedure and
dismisses with prejudice iﬁé Complaint and Motion for Temporary
Restraining Order 1in the:abﬂve gtyled cause.

No answer OT entry ail appearance has been filed by any
pefendant herein. |

AY

Respectful ubmitted,

-

D T e

DAVID B. SCHNEIDER, OBA #7969
210 West Park Avenue, guite 1120
oklahoma City. Oklahoma 73102
(405) 232-9990

Attorney for plaintiff, Smith
Furniture Makers, 1nc.

c:\United\kntiques\nismiss



ENTERED ON DOCKET

IN THE UNITED STATES DISTRICT COURT DATEAUG 12 1992
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DOROTHY DEWITTY, EMANUEL PALMER,
SAM ALLEN, GERALD DAVIS, STEVEN
HERRIN, LORRAINE HAYNES,

DWAYNE JOHNSON, and SAM PARKER

Plaintiffs,

VSs. CASE NO. 92-C-692-B

FILED

. v ()
S &&92

PLEAS THOMPSON, CHARLES RUBLE,
RENEE CROOK, ELLOUISE COCHRANE,
JERRY JENNINGS, and ZETTIE
WILLIAMS.

N Yt Ve s Tt Vet N Wt Vst Vet Nomsa¥ Vst Sl vt St

Defendants.
Richard M. Lewrence, Clark
1.8, DISTRICT COQURT

QRDER

This matter comes on for consideration of Plaintiffs'’ Motion
To Remand and Defendants'! Motion To Dissolve And/Or Modify
Temporary Restraining Order.

Plaintiffs, alleging they are Board members of the Tulsa
Community Action Agency (TCAA)}, filed an action on August 3, 1992,
in the District cCourt for Tulsa County, Oklahoma, within the
Northern District of Oklahoma, seeking to enjoin a scheduled
members meeting called by Defendants and set for August 6, 1992, at
6 p.m.. The state Court entered its Temporary Restraining Order
enjoining Defendants from conducting the scheduled members meeting
and further enjoining Defendants, and particularly Defendant Pleas
Thompson, from canceling a Directors Meeting scheduled by
plaintiffs (after the members meeting had been set) also for August
6, 1992, at 6 p.m..

The Court concludes herein:



1. That it has federal gquestion jurisdiction because of
Plaintiffs' Complaint allegations that federal monies through the
Head Start Program (administered by TCAA) were involved, federal’
regulations were allegedly violated, federal contracts were
violated, and other federal issues growing out of this dispute were
impacted. Plaintiffs Motion To Remand is herewith DENIED.
2. Plaintiffs shall within 15 days from the date of this Order
move to certify the class thay purport to represent, failing which
this matter shall not be maintained as a class action.
3. That the appointment of a Special Master in this matter is
appropriate in view of the jgsues herein and the alleged size of
the membership of TCAA. The Court appoints as Special Master Steven
Dow, which has been concurred in by the parties.
4. Until further Order of the Court, the pleading and time
requirements provided for in the Federal Rules of Civil Procedure
and the Local Rules for the Northern District of Oklahoma are
1

hereby suspended in this matte -

IT IS SO ORDERED this g// day of August, 1992.

re -7

A P

THOMAS R. BREAT X — & =
UNITED STATES DISTRICT JUDGE

! The Court concludes suspension is, at this time, necessary
to minimize legal expenses without jeopardizing substantial rights
of the parties by failure to¢ respond and/or plead as provided in
the rules.



AUG 1 2 1949

FOR THE NORTHERN DISTRICT OF oxmg ard M. Lawrence, Clark

IN THE UNITED STATES DISTRICT COU

ok B3 SOusT
JAMES L. HUGHART, }
Plaintiff, g
V. ; civil Action No. 92-C-388-E
ONEOK INC., 3
Defendant. % SMITERED ON DOCKIEY

v AUG1 21992

ORDER

There being no response to Defendant’s Motion to pDismiss and
more than fifteen (15) days having passed since the filing of the
motion, and the extension of time obtained by the Plaintiff
having expired, the Court, pursuant to Local Rule 15(a),
concludes that the Plaintiff has therefore waived any objectién

or opposition to the Motion to Dismiss. See Woods Construction

Company v. Atlas Chemical Industries, Inc., 337 F.2d 888, 890

(10th Cir. 1964).

The Motion to Dismiss is therefore granted.

s/ JAMES O. ELLISON

James 0. Ellison
United States District Judge



IN THE UNITED STATES DISTRICT COURT

IN AND FOR THE NORTHERN DISTRICT OF OKLAHOMA /|| -, .

FINA OIL AND CHEMICAL COMPANY,
AMERICAN COMETRA, INC. and
COREXCAL, INC.,

Plaintiffs,
Vs,

MESA GRANDE, LTD., a New Mexico
limited partnership, and its
General Partners, THE LINDRITH
COMPANY, LTD. and MESA GRANDE
RESQURCES, INC.; and

ARRIBA COMPANY, LTD., an
Oklahoma limited partnership,
and its General Partner,
GILBERT L. MORRIS,

Defendants.

Richarg 44 ;.
) S of20mo, iy
; eelar
)
)
) Case No. 92-C-433-F
)
) ENTERED ON DOCB%'I'Z
21
; oere AU G12
)
)
)
)
)
)
)

DISMISSAL WITH PREJUDICE

COMES NOW the Plaintiffs Fina 0il and Chemical Company,

American Cometra, Inc.

and Corexcal, Inc.

and hereby dismiss their

Complaint as against all Defendants named herein, with prejudice to

the re-filing thereof, with each party to bear its own costs.,

Respectfully submitted,

ELLER AND DETRICH
A Professional Corporation

[t C/ A%;h

5 C. Hodges, Q

- 2727 East 21st St

. $aite 200,
Tulsa, Oklahoma 7

(918) 747-8900

t

ATTORNEYS FOR PLAINTIFFS
FINA OIL AND CHEMICAL COMPANY,
. and

AMERICAN COMETRA,
COREXCAL, INC.

INC



CERTIFICATE OF MAILING

1, James C. Hodges, do hereby certify that on the /Vf/” day of
August, 1992, I placed a true and correct copy of the above and
foregoing Dismissal With Prejudice in the United States mail with
proper postage thereon fully prepaid to:

Richard L. Harris, Esqg.

SHORT, HARRIS, TURNER
DANIEL & McMAHAN

1924 South Utica

Suite 700
Tulsa, Oklahoma 74104-6512

N Zﬁu{ (22

James G/ Hodges

4 .JCH\FIRA\DISMISSAL



UNITED STATES m;éirmcrr COURT FOR THE gnTERED ON DOCKEY
NORTHERN DISTRICT OF OKLAHOMA AUG12 1992

DATE

UNITED STATES OF AMERICA,
Plaintiff,

V.

Civil Action Nog, 91=C-%48-E
FILETL
AUG 1 1 1992

"SRR

This matter comes on. for consideration this ]/ aay of

Cz¢¢q4b5f , 1992, the Plaintiff appearing by Tony M. Graham,
7 o

United States Attorney for the Northern District of Oklahoma,

MARILYN M. COLBERT,

Defendant.

EFAULT JUDGMENT

through Kathleen Bliss Adanms, iésistant United States Attorney, and
the Defendant, Marilyn M. Colbert, appearing not.

The Court being fuliy advised and having examined the
court file finds that Defendant, Marilyn M. Colbert, was served
with Summons and Complaint on July 6, 1992. The time within which
the Defendant could have answered or otherwise moved as to the
complaint has expired and has n@t been extended. The Defendant has
not answered or otherwise movaa; and default has been entered by
the Clerk of this Court. Plaiﬁtiff is entitled to Judgment as a
matter of law. .

IT IS THEREFORE ORDEkED, ADJUDGED, and DECREED that the
Plaintiff have and recover ju&éhent against the Defendant, Marilyn
M. Colbert, for the prinﬁipal amount of $1,409.15, plus
administrative charges in the amount of $87.00, plus accrued

interest of $385.36 as of September 29, 1991, plus interest



thereafter at the rate of 7 .percent per annum until judgment, a

surcharge of 10% of the amount of the debt in connection with the

recovery of the debt to cover the cost of processing and handling

the litigation and enforcement of the claim for this debt as

provided by 28 U.S.C. § 3011, plus interest thereafter at the

current legal rate of 3.51 percent per annum until paid, plus

costs of this action.

Submitted~By;

MATHYZEYN BLISS ADAMS, OBA# 13625
Assistant United States Attorney
3900 United States Courthouse
333 West 4th Street

Tulsa, Oklahoma 74103
(918)581-7463

s/ JAMES O. ELLISON

United States District Judge



ENT EREEUEN‘ D‘O?ﬁr

DATE

"ILED
IN THE UNITED STATES DISTRICT COURTP~ 3
FOR THE NORTHERN DISTRICT OF OKLAHOMA
AUG 1 1 1962

Richard M. Lawrence, Cla
U S. DISTRCT co’um‘e}rk
NGRTHERN RISTRICT OF OKLAHOMA

DOROTHY DEWITTY, EMANUEL
PALMER, SAM ALLEN, GERALD
DAVIS, STEVEN HERRIN,
LORRAINE HAYNES, DWAYNE
JOHNSON, and SAM PARKER,

Plaintiffs,

VS. Case No. CIV 92-C-692-B
PLEAS THOMPSON, CHARLES
RUBLE, RENEE CROOK, ELLOUISE
COCHRANE, JERRY JENNINGS, and
ZETTIE WILLIAMS,

Defendants.

Tt Ut el S U e S Sl NP it Nl Vgl gt gl gl Nt

ORDER DISSOLVING TEMPORARY RESTRAINING ORDER

NOW on this Jii day of August, 1992, the Court finds that the
Temporary Restraining Order entered in this case on August 3, 1992,
should be, and hereby is dissolved, and is replaced by the Order
entered this date appointing ‘a Special Master in this case and

setting forth other requirements deemed appropriate by the Court.

S/ THOMAS R. BRETT

THCMAS R. BRETT .
UNITED STATES DISTRICT JUDGE




AU 1g

IN THE UNITED STATES DISTRICT COURT F A, ﬂ&?
NORTHERN DISTRICT OF OKLAHOMA j’-
' th
L1

TRACY PIGUET, )
)
Plaintiff, )
)

vs. } Case No. 89-C-1l041-E
)
LOUIS W. SULLIVAN, M.,D., )
Secretary of Health and )
Human Services, )
)
Defendant. _ )

g”g DER

The Court has for consideration the Plaintiff's Motion
for Bttorney Fees pursuant to 28 U.S.C. Section 2412(b),
i.e., the Equal Access to Justice Act, and the Court has

found that said application, filed December 30, 1991, was
, 953 F.2d

timely filed pursuant to ;;-’
579 (l0th Cir., 1992). Tﬁirefore, Plaintiff's application
and motion for attorney fubs under the Equal Access to
Justice Act should be granted in the amount of $4,730.00
and court costs in the amount of $14.25. As this Court
has issued an Order a;d iﬁdgment awarding Plaintiff's
attorney fees under 42 U/8.Cc. Section 406(B)(1),
Plaintiff's attorney shafi pay the lower of the two fees

to the Plaintiff himself;fpursuant to Weaklev vs Bowen,

303 F.2d 575 (1l0th Cir.,:isaS).



It is therefore ORDERED ﬁhat Plaintiff’'s counsel shall
be awarded an Equal Access to Justice Act attorney fee in

the amount of $4,730.00 and 314.25 in court costs.

ORDERED this _/¢ day of ﬁ/,,_‘,//}f«’f , 1992,

g/ JAMES O BLLSON

James O. Ellison, Chief Judge
United States District Court
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IN THE UNITED STATES DISTRICT COURT FOR meld | L E D
NORTHERN DISTRICT OF OKLAHOMA

o MG 11 1909

hard M. l.amenée
"% si DISTRICT cf:iu%%rk
WA DISTRICT 0F OKLAROMA

Case No. 89-C-711-B ,,/’

JOHN ELLISON,
Plaintiff,
vs.

COLONEL RAFAEL GONZALES,
United States Army,

Defendant.
ORDER

This matter comes on for consideration of Plaintiff's Second
Application for Attorney's Fees and Legal Expenses. Costs and
fees can be awarded under the Equal Access to Justice Act to a
"prevailing party in any civil action brought by or against the
United States" when application is made "within thirty days of
final judgment in the actien.® 28 U.sS.C. §§ 2412(b), (d)(1)(B).
A final judgment, according to the Act, is one which is "final
and not appealable, and includes an order of settlement." 28
U.S.C. § 2412(d)(2)(G).

Plaintiff submits the present application after this Court's
order of April 9, 1992, dismissing his cause for failure to
exhaust administrative remedies. That Order was subsequently
appealed by Plaintiff to the Tenth Circuit. Hence the Order of
April 9, 1992, is not an unﬁppaalable vfinal judgment” under
§ 2412, and Plaintiff's Application is DENIED, being premature.

a8
IT IS SO ORDERED this / /= day of August, 1992.

@CM/M/}V\

THOMAS R. BRETT
UNITED STATES DISTRICT COURT JUDGE
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IN THE UNITED STATES DISTRICT COURT JT,[;
FOR THE NORTHERN DISTRICT OF OKLAHOMA y E D

DOLLAR SYSTEMS, INC.,
a Delaware Corporation,

Plaintiff,

v. Case No. 92-C-574-B
OBSIDIAN LIVERY, INC,.,

a Louisiana corporation, and
LES MATTHEWS, an individual,

VVVVVVV\.’VVVV

Defendants.

DISMISSAL WITHOUT PREJUDICE

Plaintiff, Dollar Systems, 1Inc. ("Dollar"), hereby
dismisses without prejudice the within action in its

entirety.

James L/\Kincaid, OBA # 5021

Kathry Taylor, OBA # 3079
esch, OBA #13789

- Of the Firm -

CROWE & DUNLEVY

A Professional Corporation
Suite 500

321 South Boston

Tulsa, Oklahoma 74103-3313
(918) 592-9800

ATTORNEYS FOR DOLLAR SYSTEMS,
INC.



CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of
the above and foregoing was mailed, postage prepaid, this
10th day of August, 1992, to:

Les Matthews

Obsidian Livery, Inc.
418 Common Street

New Orleans, LA 70130

VAL T

W. Kyle\Tresch




IN THE UNITED STATES DISTRICT court AY8 §g 199 d/

FOR THE NORTHERN DISTRICT OF OKLAHomm
R

JAYME LEROY HAYES,
No. 92~C-41-E /
ENTERED ON DOCKET

oarz AUG 111892

Plaintiff,
vs.

GARY D. MAYNARD, et al.,

Defendants.

ORDER AND JUDGMENT

Comes now before the Court for its consideration Defendants'
motion to dismiss Plaintiff's eivil rights complaint pursuant to 42
U.5.C. §1983. Defendant moves for dismissal of said complaint on
the grounds Plaintiff has failed to state a claim which would
entitle him to relief. After review of the pleadings, the
Magistrate Judge's Report and Recommendation and for good cause
shown, Defendants' motion to dismiss should be granted.

The rule for reviewing the sufficiency of any complaint is
that the "complaint should not be dismissed for failure to state a
claim unless it appears beyond doubt that the Plaintiff can prove
no set of facts in support of his claim which would entitle him to

relief." Scheuer v. Rhodes, 416 U.S. 232, 236 (1974) (quoting

Conley v. Gibson, 355 U.S. 41, 45-46 (1957).

In a §1983 cause of action, the Plaintiff must demonstrate
that the conduct complained of was committed by a person acting
under color of state law and that said conduct deprived Plaintiff

of some right, privilege, or immunity under the constitution or

laws of the United States. Gunkel v. City of Emporia, Kan., 835



F.2d 1302, 1303 (1l0th Cir. 1987).

The Court finds no supporting evidence to establish that
Plaintiff has been deprived of any of the above-stated -
constitutional rights, privileges or immunities. Moreover, the
particular grooming codes are reasonable related to legitinmate
penological interests. Turher v. Safley, 482 U.S. 78 (1987).

All inmates are to comply with said grooming code, so no
racial discrimination is involved. Subjecting the inmates to a
grooming code is not cruel and unusual punishment. Therefore, the
code does not violate Plaintiff's civil rights and is "facially
valid as a general penal regulation." Longstreth v. Maynard, 961
F.2d 895, 902 (10th cir. 1992),

Accordingly, Plaintiff's Complaint does fail to state a claim

upon which relief can be granted; Defendants' motion to dismiss is

hereby granted. J AUGUS7
So ORDERED this (o day of .Fuaty, 1992.

0. ELLISON, Chief Judge
ED STATES DISTRICT COURT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES BEEF CORPORATION
Plaintiff

V.

)

)

)

)

)

THE UNITED STATES OF AMERICA )
)

Defendant )

)

STIPULATION AND ORDER FOR DISMISSAL

The parties stipulate and agree that:

1) The complaint filed in this action shall be dismissed
with prejudice;

2) Each party shall bear its own costs, including attorney’s

fees and other expenses of Litigation.

/1

Dated: 4 (/5% gl T T e
y DOUGLAS FRAZER 7

Trial Attorney

Tax Division

U.S. Department of Justice
P.0O. Box 7238

Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 514-9374

Attorney for Defendant

Dated: g/re/f L %-/M lo: %«L b
o RANDALL G. VAUG
Pray, Walker, Jackman,
Williamson & Marlar
900 Oneok Plaza
Tulsa, Oklahoma 74103
Telephone: (918) 584-4136

Attorney for Plaintiff

SO ORDERED:

U.S5. DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT I L L r
FOR THE NORTHERN DISTRICT OF OKLAHOMA

W RICT oo Kitor
T of OOUbr

No. 92 C-407 E
ENTERED ON DOCKET

. AUG1 01392

LOUIS WILLIAM BRINLEE, JR.,
Plaintiff,
v.

EMCASCO INSURANCE COMPANY,

T e’ S et St et et et ma?

Defendant. DATE

NOW ON this /6 day of (Zézjbto? , 1992, it appearing to

the Court that the Plaintiff wishes to dismiss his claims of bad
faith against the Defendant, said claims are herewith dismissed
without prejudice. The Plaintiff's claim for uninsured motorist
benefits remains.

o1 s O LiLiSON
) IAMES O L

United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ABATEMENT SYSTEMS, INC.,

Plaintiff,
V. No. 20-C-900-B

FIGGIE ACCEPTANCE CORPORATION,

Defendant.

QRDER

Before the Court are the motion to reconsider or in the
alternative alter or amend Jjudgment filed by the plaintiff,
Abatement Systems, Inc. ("ASI"), and the motion to alter or amend
judgment filed by the defendant, Figgie Acceptance Corporation
("Figgie"). The Court entered its Order and Judgment sustaining
summary judgment in favor of Figgie on January 16, 1992.

In its motion, ASI requests the Court to reconsider the
Court's Order of January 16, 1992 concerning ASI's claim that
Figgie was equitably estopped to deny its contractual obligation on
the set aside letter. ASI states that the language of the Court's
ruling may prejudice ASI from presenting its claim of equitable
subordination and estoppel to assert a prior lien in the bankruptcy
proceeding. |

The Court overrules ASI's motion to reconsider or alter or
amend judgment. It is clear ffﬁm the Order of January 16, 1992 that
the Court's holding on ASI's contract claims does not preclude ASI
from pursuing its claims in the bankruptcy proceeding, as the

issues of equitable subordination and estoppel to assert a prior



lien were never presented to this Court. The resolution of these
jssues lies in the bankruptcy court.

In its motion, Figgie moves to amend the Court's judgment of
January 16, 1992 to grant Figgie attorney fees. Figgie contends
that it is entitled to attofnéy fees because it is the prevailing
party in an action to recover for labor or services, pursuant to 12
0.5. §93e6.

AST counters that this Court does not have jurisdiction to
consider Figgie's Fed.R.Civ.P. 59 motion, because the motion was
not served upon ASI's attorney within ten days as required by Rule
59(b). ASI also argues that this is not an action under 12 0.5.
§936 to recover for labor or services, but rather an action to
recover for the breach of contract to set aside funds for payment
in case of default by 5000 Skally Corporation.

The Court overrules Fngie's motion, concluding that the Court
does not have jurisdiction to consider the motion as Figgie did not
serve ASI's attorney within the ten day period required by Rule

59 (b) . Shults V. Henderson, 110 F.R.D. 102, 104 (W.D. N.Y. 1986);

Bullard v. Estelle, 502 F.Supp. 887, 835 (N.D. Tex. 1980) (critical

time is that of service, not of filing).'

IT IS SO ORDERED, this f day of August, 1992.
s

 THOMAS R. BRET
' UNITED STATES DISTRICT JUDGE

T

! The Court notes that @ven if the motion were timely filed,
the action is not within the purview of 12 0.S5. §936.

2
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FILED
e 71992 LM

i T

COMMITTEE FOR THE FIRST AMENDHENT,
an unincorporated association of
students, faculty, and other
members of the University commun-
ity of Oklahoma State University,
including the following individual
members, et al.,

Richard M. Lawrence, Clerlc
1.5, DISTRICT COURT

Plaintiffs,
vs. Case No. 89-C-830-B
JOHN R. CAMPBELL, individually
and in his official capacity
as President of Oklahoma State
University, et al.,

i Y N Wt Nt N Vn Sl Vats Vgt Vot Vot Vnat Vit Vet St Sttt

Defendants.

In accordance with the Ordﬂr entered herein on August 7, 1992,
denying Plaintiffs' Motion Fof'Summary Judgment on the issue of
nominal damages and sustaining Defendants' Motion For Summary
Judgment on the issue of qualified immunity, Judgment is hereby
entered in favor of Defendantu and against Plaintiffs. Relative
thereto the parties shall pay their own respective costs and

attorneys fees. :2%%

- -
DATED this 2 — day of August, 19292.

tdxfziﬁﬁagfgféf f/

HOMAS R. BRETT
NITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

R ieap U‘/

Richard 84, Lawrence. 0
US. BISTRICT cgbgrrk

Case No. 89—C-830-B//

COMMITTEE FOR THE FIRST AMENDMENT,
an unincorporated association of
students, faculty, and other
members of the University commun-
ity of Oklahoma State University,
including the following individual
members, et al.,

Plaintiffs,
vVS.

JOHN R. CAMPBELL, individually
and in his official capacity
as President of Oklahoma State
University, et al.,

L L e L Tk W N L L g e

Defendants.

O RDER

This matter comes on for consideration of Plaintiffs' and
Defendants' cross-motions for summary Jjudgment.

Plaintiffs brought thi#l action seeking declaratory and
injunctive relief, and later monetary relief in their Amended
Complaint, against various defendants in response to a decision
made by the Board of Regents of Oklahoma State University (0SU) to

suspend the showing of The Last Temptation of Christ, a Martin Scorsese

film based on the book of the same name. In the film Jesus is
depicted as a carpenter who,'&fter crucifixion, descends from the
cross, marries Mary Magdalene (who dies in childbirth) and later

marries her sister Martha. In the film Jesus fathers children,



returning at the end of his natural 1life to the anguish and torment
of the cross. The film has been controversial.'

Plaintiffs filed this action, on October 5, 1989, seeking
declaratory and injunctive relief for alleged violations of their
civil rights under the First and Fourteenth Amendments of the
Constitution of the United States. Plaintiffs are students, faculty
members and other interested members of the university community at
Oklahoma State University fQSU). Plaintiffs, alleging they were
acting out of an interest in seeing the University remain, and
promoted as, a free and unfettered forum for the presentation of a
wide variety of free expression, ideas and concepts, brought this
suit individually and as representatives of students, faculty
members and other interested persons who wished to view the film

“"The Last Temptation of Christ", or have the opportunity to view the film

on the campus of Oklahoma State University.

Defendants are members of the Board of Regents for the
Oklahoma Agricultural and Mechanical Colleges, and various
officials with responsibility under Oklahoma law for the governing
and control of O0SU. Plainiiffs alleged Defendants opened and
maintained a "limited publie forum" by suspending, on or about
September 22, 1989, the film's scheduled presentation on October
19, 20 and 21, 1989, until responses to a number of questions posed
by the Regents were made. Plaintiffs allege Defendants thereby

engaged in a form of "content based discrimination", and that

! Nayak v. MCA, 911 F.2d 1082 (5th Cir.1990), certden. 111 S.Ct.

962 (1991).



causing cancellation of its presentation at the scheduled time
amounted to "prior restrainﬁ", all in violation of the First
Amendment of the Constitutian of the United States.

Between September 22 and October 5, 1989, counsel for the
respective parties had severq@ telephone conversations relative to
when the Board of Regents wouiﬂ again meet to make a final decision
as to the showing of the fiiﬁ on the scheduled dates. Counsel for
Defendants urged Plaintiffs' counsel not to file the action until
the Board of Regents held itﬁ?meeting, then unscheduled.

Plaintiffs Complaint asﬁéﬂ the Court to "enter a judgment for
damages on behalf of the Plaiéiiffs in the event that a delay from
the original showing of the ﬁ@vie is occasioned by the actions of
the Defendants." _

On October &6, 1989, Plaintiffs' requested the issuance of an

€x parte Temporary Restraining q&ﬂer which was denied by this Court.

The Court held a hearing on October 12, 1989, (a Thursday), which
began at approximately 3:30 ﬁ-M. and lasted until approximately
9:30 P.M.. As the hearing concluded, the Court stated:

"that before this Court intervenes and directs
the Board of Regen of the Oklahoma State
University how to their business on this
particular issue, I think wisdom would dictate
to let them go foi
meeting tomorrow.
their decision is-
on Monday morning, !
up on Monday mornin

The Board did meet on Friday, October 13, 1989, and decided to

allow the film to be shown on the scheduled dates.

This Court, on October 5, 1989, held a telephonic hearing



with counsel and denied Plainﬁiffs' request for a preliminary
injunction.

On October 19, 1989, Plaintiffs filed their First Amended
Complaint seeking at least nomiﬁal damages for violation of their
constitutional rights, a trialzﬁ& jury after which the Court should
enter a judgment for damages,.ﬁ%d allow Plaintiffs attorneys fees
and costs. Plaintiffs sought dﬁﬁhges against all Defendants except
Defendants Beer and Keys.

The film was shown as aﬁﬁeduled on October 19, 20 and 21.
Thereafter the Court concludé&_that to continue the litigation
peyond the showing of the subjéct £ilm on the scheduled dates was
to continue, in essence, a moot;&ontroversy. It therefore dismissed
the case. ° Plaintiffs appeal&ﬁ;

The Tenth Circuit opiﬁfbn affirmed the District Court's

summary Jjudgment procedure3 urider an abuse of discretion standard,

2 The Court later concluded that Plaintiffs were entitled to
an award of attorneys fees  in the amount of $18,082.50 as
prevailing parties because of some success gained in this matter.
While dispute existed wheth OSU Regents had or had not yet
scheduled a meeting to make inal decision as to the showing or
non-showing of "Last Temptation of Christ", the filing of this lawsuit on
october 5, 1989, and the Court hearing on october 12, 1989, served,
this Court concluded, as a alutary catalyst in the Regents'
decision to allow the showi: of the controversial film on the
scheduled dates.

sn noted the District Court viewed
judgment on the grounds of mootness
a motion to dismiss for failure to
le 12(b)(6), F.R.Civ.P.. such
Court noted, was incorrect because
considered material outside the
mplaint 1in deciding the mootness
injunction evidence) .

3 The Tenth Circuit opi
Defendants' motion for summ&
as the functional equivalent’
state a claim under
characterization, the Appel
the district court appare
complaint and the amended

question (e.g. the preliminar

4




holding that this Court's arguably improper denial of Plaintiffs®
Rule 56(f) motion was "eured" by Plaintiffs® failure to
satisfactorily explain (in their opposition pleadings) why facts
precluding summary judgment eould not be presented. This includes
identifying the probable facts not available and what steps have
been taken to obtain these facts, and how additional time will
enable one to rebut a movant's allegations of no genuine issue of
fact. The Tenth Circuit panel concluded that Plaintiffs! submission
in opposition to summary - judgment failed both independent
requirements. The Tenth Circult opinion also affirmed the District
Court's denial of Plaintiffs' motion to reconsider under the same
abuse of discretion standard.

Further, the Tenth Circuit panel considered, again under an
abuse of discretion standard, whether the District Court erred in
determining that Plaintiffs! request for injunctive relief was
moot, especially in light of the newly adopted 1991 policy. In its
opinion, the Tenth Circuit recognized that voluntary cessation of
allegedly unlawful conduct does not necessarily make a case moot,
unless defendants can establf;h noe reasonable expectation of the

wrong's recurrence, citin d_Btates v. W.T. Grant Co., 345
g

U.S. at 632-33. Noting that the latter is a heavy burden, the panel
ruled that Plaintiffs, who had access to the 1991 policy, did not
meet their burden with respect to "some cognizable danger of
recurrent violations." Thelwanth Circuit panel concluded that
"[E]lven a cursory examination of the 1991 policy reflects major

changes from the 1970 policy.", declining to remand the case for an



evidentiary hearing on whether Plaintiffs' request for injunctive
relief is moot.

The Tenth Circuit reversed the case on the issue of
Plaintiffs' claim for nominal damages, noting that "[n)either the
showing of the film on the originally scheduled dates, nor the
subsequent enactment of the 1991 policy erases the slate concerning
the alleged First Amendment violations in connection with the
film." The narrow issue on remand is:

Because the district gourt granted summary judgment

on all of Plaintiffs' claims for mootness, it did not

resolve the gqualified immunity issue. Although the

parties have briefed the legal issue of gqualified
immunity on appeal, we decline to address the issue
without the benefit of the district court's thoughts on

the issue. On remand, the district court must first

resolve Defendants' claim of qualified immunity.

The Tenth Circuit Court of Appeals noted that the Regents
deferred the decision "on whether to allow the controversial film
to be shown pending advice as to whether an on-campus showing could

be prohibited on the grounds of (1) excessive entanglement between

a state university and religion,* and (2) damage to the

% The regents solicited this advice, in part, through a series
of questions directed to the university president. Two such
questions inquired:

ws. Pprior to the Student Union Activities Board announcing a
decision to show this particular £ilm, was sufficient consideration
given to the question of whether showing this film could possibly
represent an "entanglement” with certain Constitutional provisions
related to religion (i.e. separation of church/State standards)?

10. Would denial or prohibitien of showing the film in gquestion
impinge on certain rights guaranteed under the U.S. constitution
(this question should be weighed in consideration of the guestion
pertaining to a possible ventanglement turning on other certain
Constitutional provisions related to the separation of Church/State

standards, and in ascertaining if there is a legitimate interest of

6



University's reputation due to offending a major segment of the
Oklahoma Christian community. Plaintiffs have sought nominal
damages from all defendants in their official capacities and all
but two defendants (Beer and Keys) in their individual capacities.
Since damage awards against defendants in their official capacities
are barred by the Eleventh Amendment, Will v. Michigan, 491 U.S.
58, 71 (1989); EKentucky v, graham, 473 U.S. 159, 169-170; Seibert

Y. Univ. of Okla. Health Sciences ctr., 867 F.2d 591, 594-95 (10th

Cir.1989), the Court will only consider nominal damage claims

against all defendants except Beer and Keys in their individual
capacities. |

Defendants are "shielded from liability for civil damages
insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person
would have known." Harlow v, FPitgzgerald, 457 U.s. 800, 818 (1982).
It is a plaintiff's burden to convince a Court that the law is

"clearly established". Lutz ¥, Weld County SBchool District No. 6,

784 F.2d 340, 342-43 (10th Cir.1986).
One of the Defendants,'nf. Keys, Director of the 0SU Student
Union, testified:

“. . . the only question I had in mind regarding that
movie was a question of church-and-state entanglement but
I was not qualified to make a judgment on that, that
would have to be made by persons who were more qualified
than I in the law regarding separation of church and
state. "

One of the Plaintiffs, Mendle E. Adams, United Ministry's

"neutrality" which should be protected by prohibiting the showing
of the film?"



Chaplain on campus at OSU and an ordained minister for the United
church of Christ, testified that the theological discussion
following the screening of the £11lm should occur of f-campus because
v"that was not appropriate to be done on campus" .

The most important factor in Regent Carolyn savage's mind
concerning screening of the f£ilm was for it to be "the right
decision . . " .o - - wone that can legally stand up - - -"-
some of tne ten questions posed by the Board directly addressed the
First Amendment conflicts question. Approximately a month passed
from the time the controversy arose and the film was shown, on
schedule.

The First Amendment embodies two sacrosanct rights, speech and
religion. The two are not incapable of colliding. collins V.
chandler Unified gchool Dist., 644 F.24 759 (9th Cir.1981).
Interpreting the First Amendment ig considerably more difficult
than quoting it. Mueller v. Allen, 463 U.S. 388 (1983).

The position of Regent at a University or College carries with
it sizeable responsibility.._One functions not as a ceremonial
figurehead but as the daéignated jawful governance of the
university. Rampey V. Allen, 501 F.2d 1090 (10th cir.1974); Hand V.
Matchett, 957 F.2d 791 (10th Ccir.1992). Given the climate of this
half-century's politics and social issues, jt is a position
occasionally requiring the wisdom of Solomon. From a logistics
viewpoint this wisdom is not always available instanter. Regents,
appointed by the Governor ﬁf the State of oklahoma, typically

reside and carry on their wvocations throughout the state as a



whole. They must be summoned, informed, collected and briefed on a
given emergency matter.

Would not appropriate inquiry permit a timely preview of the
subject film by the Regents or their designated representative to
be apprised of its content?

On issues upon which some constitutional scholars might well
disagree, should a reasonable constitutional inquiry by non-
scholars regarding potential conflicts risk subjecting the
imposition of damage awards, be they nominal or otherwise, upon
conscientious officials in the academic arena? The Court is of the

opinion it should not.

In Roberts v. Madigan, 921 F.2d 1047 (10th Cir 1990), the
Court stated:

"Over the years, the Supreme Court has developed a
three-part test for determining the propriety of state
action under the Establishment Clause as it applies to
the states through the fourteenth amendment. First, state
action must have a secular purpose. Second, the primary
effect of any state action must be one that neither
advances nor inhibits religion. Finally, state action
must not foster excessive government entanglement with
religion. Lemonv. Kurtzman, 403 U.S. 602, 612-13, 91 S.Ct.
2105, 2111, 29 L.FE4 24 74% (1971). The first two criteria
thus require that govermmental action be neutral with
respect to religion, both in purpose and primary
effect.This requirement. of government neutrality
prohibits governmental action whose purpose or effect is
to suppress religion as well as action that advances
it.»

Achieving neutrality while at the same time balancing the tension
created by the free speech and establishment tenets of the First
Amendment calls for considered judgment which does not lend itself

to hasty decision. Timely but purposeful reflection is prudent.



"Reasonable people" can in good faith be diametrically opposed
on many social, legal and human issues, the application of the
First Amendment certainly being no exception. The Court is of the
view that when the Defendants sought timelf pertinent advice of
legal counsel concerning the potential First Amendment conflicts
herein they did not "violate clearly established statutory or
constitutional rights of which a reasonable person would have

known." Harlow v. Fitzgerald, 457 U.s. 800, 818 (1982).

The Court concludes Plaintiffs have failed to '"clearly
establish" such violation of statutory or constitutional rights on
the part of these Defendants.

The Court concludes Plaintiffs' Motion For Summary Judgment,
on the issue of nominal damages, should be and the same is hereby
DENIED. The Court further concludes Defendants' Motion For Summary
Judgment on the issue of qualified immunity of the Defendants
should be and the same is heraeby_ USTAINED.

AU
IT IS SO ORDERED this 2 "day of August, 1992.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

10
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IN THE UNITED SPATES DISTRICT COURT ' D
FOR THE NORTHERN DISTRICT OF OKLAHOMA Aug 7 7 1005
UU‘-
‘ﬂdmm,
ANDREW A. SANDERS, Le .,a,,,w. rog, ’“"”c
LI ey [,-

u..

Plaintiff,
vs. Case No. 92-C-186-B

UNITED AMERICAN INSURANCE
COMPANY,

N St St Vst Vsl Vgl Wt? Nt Sl S

Defendants.

Andrew A. Sanders and hiﬁfundersigned attorney of record do
hereby dismiss the above-styled action and the claims stated

therein with prejudice.

é2%éfég%éégzzzzéézﬁé;;zégg;::a—"

Andrew A. Sanders

Attorney for Andrew A. Sanders

00002JHS.Dis
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1, Christopher R. Parks, do hereby certify that on the 2
day of August, 1992, a true and correct copy of the above and
foregoing instrument was mail, postage prepaid thereon, to:

Jack H. Santee
320 South Boston, Suite 920
Tulsa, Oklahoma 74103
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IN THE UNITED STATES DISTRICT COURT D

FOR THE NORTHERN DISTRICT OF OKLAHOMA

COY ARTHUR HILL,
Petitioner,
vS.

case No. 90-C-845-B
DAN REYNOLDS, et al.,

T Vgt St Vet N Vst Nt St Sl
N_£98
S S

Respondents.

ORDER

Before the Court is Petitioner's objection to the Magistrate
Judge's recommendation to deny Petitioner's request for a Wwrit of
Habeas Corpus. Petitioner seeks habeas relief on two 1972
convictions, which he claims enhanced his current prison sentence.

Petitioner Coy Arthur Hill was arrested at age 17. He was
tried as an adult and convicted of kidnapping and robbery on June
6, 1972, in Tulsa county District Court. He received two 15-year
sentences to run concurrently, and has since served his time for
those convictions.

Hill filed a petition for habeas relief on October 2, 1990,
stating that the two 1972 convictions enhanced his current
sentence. He contends that he was not certified to stand trial as
an adult in the 1972 case, and that he was denied the right to
appeal those convictions.

Title 10 0.5.1971 §1101 was in effect at the time of Hill's
first convictions. The statute required certification hearings for

females ages 16 to 18 pefore they could be tried as an adult, but



males age 16 and older could be tried as an adult without a
certification hearing. In 1972, the Tenth Circuit ruled the statute

unconstitutional, saying it violated the Equal Protection Clause of

the 14th Amendment. Lamb v. Brown, 456 F.2d 18 (10th Cir. 1972).
The court in Radcliff v. Anderson, 509 F.2d 1093 (10th Ccir. 1974),

held that the Lamb ruling should be applied retroactively.

Hill filed an application for post-conviction relief in Tulsa
county District Court on April 4, 1989, alleging he did not get a
proper certification hearing. In his petition before the state
court, Hill admitted he was taken to the Juvenile Division for a
certification hearing, but stated that no material issues of fact
were presented to the court, and there was no evidence offered that
would support a finding of certification. Hill states that the
hearing was terminated when the judge was told Hill's parents had
been unable to attend.

Hill's application for pést»conviction relief was denied on
august 2, 1989. Tulsa District Court Judge B.R. Beasley stated that
Juvenile Court records showed a certification hearing was held on
April 20, 1972; therefore, Hill's claim was without merit. The
Oklahoma Court of Criminal Appeals affirmed the denial on September
5, 1989.

In support of his claim, Hill submits the third page of a
docket sheet for Tulsa County case No. CRF-79-1001. The photocopied
page of the docket sheet states that, during a preliminary hearing
held in June 1979, the judge "has stricken the second page of both

charges, that being the former felony convictions of Coy Hill when



he was a juvenile. Coy Hill was never certified as an adult and
both judgment and sentence were pronounced when he was seventeen."

The Court noted that the record was incomplete on the issue of
whether Hill had a certification hearing; therefore, the parties
were requested on June 22, 1982, to supplement the record. In
addition, the Court held a telephone conference on July 7, 1992, to
further investigate the issue. Finally, the Court ordered the
parties on July 29, 1992, to again supplement the record with
information on Hill's current sentence and what, if any, effect the
juvenile convictions had on that sentence.

Upon review of the Transcript of Sentencing ("Transcript") and
Judgment and Sentence in Case No. CRF-85-140 submitted by the
parties in response to the Court's July 29 order, the Court
concludes that the allegedly unconstitutional convictions do not
affect Hill's sentence under 21 0.5.(1985) §51, the statute
governing Hill's current sentence, which states that:

Every person who, having been twice convicted
of a felony offense, commits a third, or
thereafter, felony offenses within 10 years of
the date following the completion of the
execution of the sentence, shall be punished
by imprisonment in the State Penitentiary for
a term of not less than twenty (20) years.

The jury, when sentencing Hill in CRF-85-140, his current
sentence, was told that Hill had five prior convictions, including
the two juvenile cases ink §uestion. (Transcript at 345.13 to
347.9). Even if the juvenile cases were not considered during the

sentencing phase, the three valid convictions were enough to place

Hill under the purview of the statute.




In United States v. Tucker, 404 U.S. 443 (1972), the trial

judge, when determining the prisoner's sentence for bank robbery,
considered his three prior convictions, two of which later were
determined to be invalid. The Supreme Court remanded the case for
resentencing, stating that "if the trial judge ... had been aware
of the constitutional infirmity of two of the previous convictions,
the factual circumstances of the respondent's background would have
appeared in a dramatically different light at the sentencing
proceeding." Id. at 448.

Hill also points to Colgmgg v. State of Oklahoma, 760 P.2d 196

(Okla. Crim. App. 1988), in which the Court of Criminal Appeals
reduced a prisoner's sentence because the trial court unknowingly
had considered two invalid prior judgments for enhancement
purposes. The court held that "there is a presumption, although a
very tenuous one, that the proof of five prior convictions may have
had an adverse effect on the Jjury in arguing"” for the longer
sentence. Id. at 197.

However, this case is distinguishable from both Tucker and
Coleman. The Jjury that seﬁtﬁnced Hill was aware there was a
question regarding the constitutionality of the Jjuvenile
convictions. The portion of the docket sheet in Tulsa County case
CRF-79-1001 that stated Hill did not have a certification hearing
was read to the jury before it considered the sentence (Transcript
of Jury Trial, case CRF-85-140, at 365.15-.22) In addition, Hill's
court-appointed attorney explained to the jury that "whenever you

convict a 3juvenile, you have got [sic] certain statutorial



procedures to follow and if you do not follow it (sic] it is
invalid. Coy Hill has never been certified as an adult. Both
judgments were pronounced when he was 17." (Transcript at 348.18-
.22). Here, unlike in Tucker and Coleman, the sentencing body was
aware there may have been a prohlem with some of the convictions.
The sentences were not meted out in ignorance of the potential
invalidity of the Jjuvenile conﬁictions.

In addition, it must be noted that Tucker and Coleman deal
with prior convictions that unquestionably were invalid; here, the
record is at best ambiguous. There is a clear statement in the
record, signed by Judge Griffin, that Hill had a certification
hearing in case No. JFJ-72-215,' on April 20, 1972, although that
hearing was called into guestion in subsequent state court
proceedings and there is no supporting information to show on what

evidence that decision was based.?

'The case later was transferred to District court and became
cases CRF-71-2133 and CRF-71-2134.

27he Court notes that Hill very well may have lost the right

to appeal this issue due to laches. The court in Allen V. Raines,
360 P.2d 949 (Okla. Crim. App. 1961} stated that:

The right to relief by habeas corpus may be

lost by laches, when the petition for habeas

corpus is delayed for a period of time so long

that the minds of the trial judge and court

attendants become clouded by time and

uncertain as to what happened or due to

dislocation of witnesses, the grim hand of

death and the loss of records, the rights

sought to be asserted have become mere matters

of speculation, - based upon faulty

recollection, or figments of imagination, if

not out-right falsification.
Id. at 952 (citations omitted). The wisdom of the application of
Jaches could not be more evident than in the case at bar. Judge
Griffin, Judge Frank and Hill's former Public Defender Paul Brunton
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Hill also alleges he was denied his right to appeal the
convictions, citing only a copy of Tulsa District Judge Margaret
Lamm's November 6, 1979, order appointing the state Appellate
Public Defender to prosecute post-conviction relief on Hill's
behalf. Since the record indicates Hill had a direct appeal before

the Oklahoma Court of Criminal Appeals (Hill v. State, 511 P.2d 604

(Okla. Crim. App. 1973)), he apparently refers to an appeal for
post-conviction relief based on failure to provide him with a
certification hearing in the 1972 kidnapping and burglary
convictions.

It appears from the record that a pro se appeal for post-
conviction relief, based onh failure to provide a certification
hearing in the 1972 convictions, was filed April 4, 1989. That
ruling was appealed to the state Court of Criminal Appeals on
August 25, 1989, and was denied on September 5, 1989. Therefore,
the Court concludes, any claim of a loss of a right to appeal was
rendered moot by the subsequent pro se appeal in 1989.

For the reasons above stated, in conjunction with the fact
that Petitioner had three prior valid felony convictions that
support the 21 0.S. §51 sentence enhancement, the Magistrate
Judge's recommendation to deny Petitioner's request for a Writ of

Habkeas Corpus is hereby SUSTAINED.

have no recollection of the case. Prosecutor Cary Clark is
deceased. The Attorney General's office has been unable to contact
Griffin's court reporter Tom Moses.
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IT IS SO ORDERED, this Z - day/Of August, 1992.

%{/gﬂ%///%

THOMAS R. BR
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA -

ENTERED ON DockeT

REESA POOLE, Individually and ')
as next of kin of Nicole M. - ) DA » :
Hodgins, Deceased, ) TEW
)
Plaintiffs, )
) y
vs. v) No. 92-C-680-E
)
DARRELL CAMPBELL and ) |
TREVA L. HUGHES, ) F I L E l
)
Defendants. ) AUC
10 &
' @, Gie
QRDER COURT
OF OXLAHOMA

The Court has reviewed the record herein and finding that this
case is not properly venued in this Court hereby transfers the case
to the United States Distriat Court for the Western District of
Oklahoma at Oklahoma City, Oklahoma.

) r
orDERED this _ /0 Fday of august, 1992.

' ELLISON, Chief Judge
" UNITED STATES DISTRICT COURT
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(AT

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED BTATES OF AMERICA,
Plaintirr,

V8.

)
)
)
)
)
BRUCE C. BELL, a/k/a BRUCE )
COURTNEY BELL; LOIS8 R. BELL ) _
a/k/a LOIS RUBY BELL; BELLWOOD ) U. S DGy 85, Clap
CORPORATION, a corporation; ) HWTW“WW'{iLJUP i
COUNTY TREASURER, Tulsa County, ) I
Oklahoma; and BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, )
Oklahoma, )

)

)

Defendants. CIVIL ACTION NO. 89-C-831-~B

DEFICIENCY JUDGMENT

This matter comes on for consideration this ;9 day

of Jégé%;QQEQZé:__, 1992, upon the Motion of the Plaintiff, United

States of America, acting on behalf of the Secretary of Veterans

Affairs, for leave to enter a Deficiency Judgment. The Plaintiff
appears by Tony M. Graham, United States Attorney for the
Northern District of Oklahoma, through Kathleen Bliss Adams,
Assistant United States Attorney, and the Defendant, Bruce C.

Bell a/k/a Bruce Courtney Bell, appears neither in person nor by

counsel.

The Court being fully advised and having examined the
court file finds that a copy of Plaintiff's Motion was mailed by
certified return receipt addressee restricted mail to Bruce C.
Bell a/k/a Bruce Courtney Bell, 2615 North Cincinnati, Tulsa,
Oklahoma 74106, and by first-class mail to all answering parties

and/or counsel of record.

The Court further finds that the amount of the Judgment

rendered on October 29, 1990, in favor of the Plaintiff United



States of America, and against the Defendant, Bruce C. Bell a/k/a
Bruce Courtney Bell, with interest and costs to date of sale is
$9,758.74.

The Court further finds that the appraised value of the
real property at the time of gale was $2,000.00.

The Court further finds that the real property involved
herein was sold at Marshal's sale, pursuant to the Judgment of
this Court entered October 29, 1990, for the sum of $1,781.00
which is less than the market value.

The Court further finds that the Marshal's sale was
confirmed pursuant to the Order of this Court on July 1, 1992.

The Court further finds that the Plaintiff, United
States of America on behalf of the Secretary of Veterans Affairs,
is accordingly entitled to a deficiency judgment against the

pefendant, Bruce C. Bell a/k/a Bruce Courtney Bell, as follows:

Principal Balance as of 10-29-90 $5,731.94
Interest 2,273.14
Late Charges to Date of Judgment 96.12
Appraisal by Agency 300.00
Management Broker Fees to Date of Sale 651.00
Abstracting 150.00
Publication Fees of Notice of Sale 303.34

publication Fee of Order & Notice of Hrg. 28.20

Court Appraisers' Fees 225,00
TOTAL $9,758.74
Less Credit of Appraised Value - 2,000,00
DEFICIENCY $7,758.74



plus interest on said deficiency judgment at the legal rate of
.3'5;1 percent per annum from date of deficiency judgment until
paid; said deficiency being the difference between the amount of

Judgment rendered herein and the appraised value of the property

herein.

IT IS8 THEREFORE ORDERED, ADJUDGED, AND DECREED that the
United States of America on behalf of the Secretary of Veterans
Affairs have and recover from Defendant, Bruce C. Bell a/k/a
Bruce Courtney Bell, a deficiency judgment in the amount of
$7,758.74, plus interest at the legal rate of 3. 5/ percent per
annum on said deficiency judgment from date of judgment until

paid.
S/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM AND CONTENT:

TONY M. GRAHAM
United Sta

ADAMS, OBA #13625
Assistant United States Attorney
3600 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

KBA/esr



STEPHEN D. WILLIS,
Plaintiff,
V. No. 91-C-842-B

STANLEY GLANZ, E. McLAFLIN,
and E. CLINE,

-
)
)

)

)
)
)
)
)

Defendants.

J U n._ﬂ.g_fu ENT
In accordance with the Qt@nr of August 3, 1992 affirming the
Report and Recommendation of the United States Magistrate Judge,
the Court hereby enters judgmmnt in favor of the defendants and
against the plaintiff. Costs are assessed against the plaintiff, if
timely applied for pursuant to Local Rule 6.

DATED, this ~—day ot.August, 1992.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA AUGO 7 1992
Richarg af,
MARK DAVID DEMOSS, ) u r?g,,?gs%g?'é'r"“é% Clork.
) ISTRICT 0F OkLuppy,
Petitioner, )
) /
V. ) 92-C-660-E
)
RON CHAMPION, et al., )
)
Respondents. )
ORDER

The Court having examined petitioner’s Petition for a Writ of Habeas Corpus
Pursuant to 28 U.S.C. § 2254 finds as follows:

(1) That the petitioner is contesting his conviction in the Oklahoma County
District Court, which is located within the territorial jurisdiction of the Western District of
Oklahoma.

(2)  That the petitioner demands his release from the custody imposed as a result
of that conviction and as grounds therefore alleges he is being deprived of his liberty in
violation of rights under the Constitution of the United States.

(3) In the furtherance of justice this case should be transferred to the United
States District Court for the Western District of Oklahoma.

IT IS THEREFORE ORDERED:

(1) Pursuant to the authority contained in 28 U.S.C. § 2241 (d) and in the
exercise of discretion allocated to the Court, this cause is hereby transferred to the United

States District Court for the Western District of Oklahoma for all further proceedings.’

! Title 28 U.S.C. § 2241(d) states: "Where an application for a writ of habeas corpus is made by a person in custody under the

judgment and sentence of a State court of a State which contains two or more Federal judicial districts, the application may be filed in
the district court for the district wherein such person is in custody or in the district court for the district within which the State court

-



(2) The Clerk of this Court shall mail a copy of this Order to the petitioner.

Dated this _:Z_my of

O. ELLISON
UNITED STATES DISTRICT JUDGE

was held which convicted and sentenced him and each &f such district courts shall have concurrent jurisdiction to entertain the
application. The district court for the district wherein sueh application is filed in the exercise of discretion and in furtherance of justice
may transfer the application to the other district court for hearing and determination.”

2
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IN THE UNITED STATES DISTRICT COURE I L o

FOR THE NORTHERN DISTRICT OF OKLAHOMA L) ;
' fre, |
LHD CONSTRUCTION COMPANY, INC., NS O o

) .
a Kansas corporation, ) Rmhgc&!,.
) b IS TR e
Plaintiff, ) L pisrg L CopFerc
) * i QXL’:'.'. ity
v. __ ) No. 91-C-382-B
)
CcITY OF TULSA, OKLAHOMA, )
a municipal corporation, )
)
Defendants. )
ORDER

The Court has for decision the Motions for Summary Judgment
pursuant to Fed.R.Civ.P. 56 filed by the Plaintiff, LHD
Construction Company, Inc. ("LHD"), and the Defendant, City of
Tulsa, Oklahoma ("Tulsa").

In this declaratory judgment action LHD seeks a declaration
that it is not required to forfeit its $146,044.00 bid bond that it
filed along with LHD's pid in <the amount of $2,920,880.00
concerning Tulsa's sewage construction project referred to as the
Oklahoma West Bank Interceptor, Project No. SA-83-20.

Tulsa declared Plaintiff ﬁhe jowest bidder and sent copies of
the construction contract to LHD. LHD executed the documents,
affixed the required performance bonds issued by Desert Indemnity
corporation and returned the &ﬂcuments to the City of Tulsa.

Tulsa rejected Desert Indemnity Corporation as an acceptable
performance bond company pecauge it was not licensed in Oklahoma
and approved by the Treasury Department. Desert Indemnity
Corporation was also the surety company on the initial bid bond in

the amount of $146,044.00.



LHD asserts that it was unaware Desert Indemnity Corporation
was not licensed in Oklahoma and not on the Treasury Department's
approved list. LHD asserts that Tulsa's rejection of Desert
Indemnity Corporation as a proper bonding company estops Tulsa from
denying LHD's bid is nonresponsive. LHD also asserts that Tulsa's
attempt to award the contract to LHD was null and void because
LHD's bid was nonresponsive.

LHD alleges it is entitled to withdraw its bid without penalty
because of the bid mistake in submitting the Desert Indemnity
Corporation on the bid bond. LHD further asserts that a mutual
mistake was made in the belief that Desert Indemnity Corporation
was an acceptable bonding company when in fact it was not,
entitling LHD to equitable rescission.

In response, Tulsa denies Plaintiff's bid was nonresponsive,
and if nonresponsive, Tulsa alleged it has the right to waive any
defects or irregularities in the bid anag contracting process.
Tulsa states that the LHD bid bond was not subject to the same
requirements as the contract performance bond. The City of Tulsa
states that LHD's conduct and public policy considerations estop
LHD from asserting its bid is nonresponsive. Finally, the City of
Tulsa, by way of a counterclaim, asserts that LHD forfeited its bid
bond and Tulsa is entitled to a Judgment against LHD in the sum of
$146,044.00.

Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine isgug as to any material fact and that

the moving party is entitled to judgment as a matter of law."



Celotex Corp. V. Catrett, 477 U.S. 317, 322-23 (1986); Anderson V.

Liberty Lobby, Inc., 477 U.S. 242, 250 (1986); Windon Third 0il &

Gas v. FDIC, 805 F.2d 342 (10th cir. 1986). 1In Celotex, 477 U.S.

at 317 (1986), it is stated:

wrhe plain language of Rule 56 (c) mandates
the entry of summary judgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient
to establish the existence of an element
essential to that party's case, and on which
that party will bear the burden of proof at
trial." '

To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
npust do more than simply show that there is some metaphysical

doubt as to the material facts." Matsushita v. Zzenith, 475 U.S.

574, 585 (1986).

The record reflects the m&terial undisputed numerical facts
are as follows:

1. Plaintiff LHD Construction Company, Inc. ("LHD") is a
Kansas corporation with its principal place of business in Kansas
city, Kansas. (stipulation of parties filed January 31, 1992,
referred to herein as nstipulations"-Paragraph 1).

2. Defendant City of Tulsa, Oklahoma ("Tulsa") is a
municipal corporation operating and existing under the laws of the
State of Oklahoma (Stipulations-Paragraph 2).

3. Tulsa published naﬁice in the Tulsa Daily Business
Journal commencing on May 2,'&990; that it would accept bids for
Sewerage Improvements—TulsafFf0klahoma—West Bank Interceptor-
Sanitary Sewer  Bond Proﬁect No. SA-83-20 ("Project").

3



(Stipulations-Paragraph 4).

4. Project was undertaken by Tulsa as a result of a federal
administrative order requiring commencement of construction by
August 19, 1990. (Affidavit of A.J. Hamlett, Jr.)

5. Holloway, Updike and Bellen/Black & Veatch ("Holloway")
acted at all times relevanﬁ-‘to this action as the consulting
engineer for Tulsa on the Project. (Stipulations—Paragraph 5).

6. LHD obtained Project contract documents from Holloway to
submit a bid for the Project and timely submitted to Tulsa its bid.

(Stipulations-Paragraphs 6 and 8).

7. LHD's bid was accompanied by a bid bond executed by
Desert Indemnity Corporation. (Stipulations—Paragraph 8).
8. At the time LHD submitted its bid, Desert Indemnity

Corporation was not a surety licensed to do business in the State
of Oklahoma and was not on the U. S. Treasury Department's list of
sureties acceptable on federal bonds, (Stipulations—Paragraph 9).

9. The Project contract documents provided that the bid
security requirement could be mpt by a certified or cashier's check
or a bidder's surety bond, aiﬁo described as a bid bond or bid
guarantee. (Affidavit of A.J. Hamlett, Jr.; contract documents at
Exhibit B in Stipulations). |

10. The Project contract documents (Notice to Bidders,
Instructions to Bidders, Proﬁosal signed by LHD) provided for
forfeiture of the bid security_#ﬂ liquidated damages if the bid was
accepted, a contract awarded &ﬂﬂ the bidder failed, neglected, or

refused to enter a contract and provide legally responsible

4



sureties for the ‘maintenance,f;performance and statutory bonds
within thirty days of the coﬁﬁtact award. (Affidavit of A.J.
Hamlett, Jr.; Exhibit B to Stipulations).

11. Prior to and at the fiﬁe of receipt of LHD's bid for the
Project, the City of Tulsa di@ not require that bid bonds be
written on sureties 1icensed'fﬁo do business in the State of
Oklahoma or on the U. S. Departﬁént of Treasury's list of sureties
acceptable on federal bonds, aﬁq; did not check beyond the face of

it of A.J. Hamlett, Jr.).

the submitted bid bond. (Affids

12. LHD's bid in the amot of $2,920,880.00 was the low bid
for the Project. (Stipulations-Paragraph 10; Affidavit of A.J.
Hamlett, Jr.). The contract fﬁ& the Project was awarded by the
city of Tulsa through actioniitaken. by the Tulsa Metropolitan

Utility Authority, a public trust of which Tulsa is the

beneficiary, at the Authoritylsﬁﬁegularly scheduled meeting on June
13, 1990. The contract waﬁfﬁwarded to LHD subject to LHD's
furnishing all requisite hon&f}and insurance and executing the
contract documents. (Affidaviﬁ;of A.J. Hamlett, Jr).

13. By letter of June 14 l1990, Holloway provided copies of

the contract forms and forms

s bonds to LHD for execution and

return. Holloway advised LHD by letter of July 5, 1990, that LHD
was required to enter into a € atract and furnish necessary bonds

thirty days from June 13, 1990  and that failure to do so would

risk forfeiture of the bid bom . (Stipulations-Paragraph 11 and

Exhibit D).



14. LHD executed copies'@f the contract forms and returned
them, together with bonds executed by Desert Indemnity Corporation.
(stipulations-Paragraph 12 and Exhibit B).

15. The contract executed and returned by LHD provides that
LHD "has submitted to the City, in the manner and at the time
specified, a sealed pid in accordance with the terms of this
contract." (Stipulations-Exhibit B; Affidavit of A.J. Hamlett,
Jr.) .

16. Tulsa rejected Desert Indemnity Corporation as an
acceptable bonding company for the statutory, maintenance and
performance bonds because Degert Indemnity Corporation was not
jicensed to do business in tha.Btate of Oklahoma and was not on the
U. S. Treasury Department's 1ist of sureties acceptable for the
Project. (stipulations-Paragraph 13).

17. Prior to and at the time of receipt of IHD's bid for the
Project, Tulsa did not requireé contractors to provide statutory,
maintenance and performance bonds which were executed by the same
surety who executed the optiqnal bid bond. (Affidavit of A.J.
Hamlett, Jr.). .

18. Ongoing written and oral communications between Tulsa
employees and representativesAﬁhd LHD employees and representatives
occurred from July 9, 1990, to the end of July, 1990. The
substance of these communications related to Tulsa's demands for
performance, statutory and'Jmaintenance bonds from a company
licensed to do business iﬂ: the State of Oklahoma and LHD's

assurance that such pbonds would be immediately forthcoming.



(Affidavit of A.J. Hamlett, Jr.}).

19. By letter of July 19, 1990, LHD requested that it be
allowed wuntil July 27, 1990, to submit such bonds from a new
bonding company registered in the State of Oklahoma.
(Stipulations-Paragraph 14 and Exhibit E).

20. Tulsa agreed to an extension to July 27, 1990, at 5:00
p.m. (Stipulations~Paragraph 15 and Exhibit F) and advised LHD
that if this deadline was not met, the contract award to LHD would
be terminated and the contract would then be awarded to the next
low bidder which was $602,870.00 higher than LHD's bid. (Affidavit
of A.J. Hamlett, Jr.).

21. ©LHD advised Tulsa by letter of July 24, 1990, that Desert
Indemnity Corporation was faxing a letter stating all the
reinsurance companies that would be behind the bond.
(Stipulations-Paragraph 16 and Exhibit G).

22. LHD advised Tulsa by letter of July 27, 1990, that Desert
Indemnity Corporation had informed LHD that Travelers Continental
Surety would sign the performaﬁce, statutory and maintenance bonds
and they would be arriving :in Tulsa on Monday afternoon; LEHD
further advised it realized that LHD had not met the deadline for
the time extension and requested an additional one day extension.
(Stipulations-Paragraph 17 and Exhibit H) .

23. LHD never provided the performance, statutory and
maintenance bonds required by the contract documents. LHD was
advised by letter of July 31, 1990, that its bid bond was called.

(Affidavit of A.J. Hamlett, Jdr.).



24.

on August 10, 1990, Tulsa's Mayor awarded the contract

for the project to the next lowest responsible bidder,

construction, whose bid was $3,523,750.00, and authorized legal

action to collect LHD's bid security.

Affidavit of A.J. Hamlett, Jr.).

25.

follows:

Pertinent provisions of the contract documents are as

city of Tulsa Notice to Bidders, Exhibit B to
the Parties' Stipulations filed January 31,
1992, p. NB1A-2

wpA certified or Cashier's Check or Bidder's
Surety Bond, in the sum of five percent (5%)
of the amount of the Bid will be required from
each Bidder, to be retained as liquidated
damages in the event the successful Bidder
fails, neglects, or refuses to enter into said
contract for the ¢onstruction of said public
improvements for said project, and furnish the
necessary bonds within the thirty (30) days
from and after the date the award is made.

* * *

"The Bidder to whom a contract is awarded will
be required to furnish public liability and
workmen's compensation insurance; performance,
statutory, and maintenance bonds acceptable to
the city of Tuls in conformity with the
regquirements of  the proposed contract
documents. The performance, statutory, and
maintenance bonds shall be for one hundred
percent (100%) of the contract price."

B. Instructions to Bidders - pp. B-1, B-4

wB-2. Bid Security. Each bid shall be
accompanied by a eaéshier's check, a certified
check, or bidder's bond, for five percent (5%)
of the total amount bid:

nThe bid security shall be made payable
without conditiom to the City of Tulsa,
Oklahoma, hereinafter referred to as the City.
The bid security may be retained by and shall

8

Sherwood

(Stipulations—Paragraph 18;



pe forfeited to the City as liquidated damages
if the bid is accepted and a contract based
thereon is awarded anc the bidder should fail
to enter a contract .

n the form prescribed,
with legally resp sible sureties, within
thirty (30) days after such award is made by

the City."

wg-3. Return of Security. The bid
security of each un ccessful bidder will be
returned when his - is rejected. The bid

security of the bidde to whom the Contract is
awarded will be re ned when he executes a
contract and files i tisfactory bonds. The bid
security of the "ggcond lowest responsible
pidder may be retaimed for not to exceed sixty
(60) days pending: the execution of the
contract and bonds the successful bidder."

wp-4. Withdrawal gf Bids. No bidder may
withdraw his bid for sixty (60) days after the
date and hour set for the opening. A bidder
may withdraw his bid at any time prior to
expiration of the p jod during which bids may
be submitted by a 1 jtten request signed in
the same manner and by the same person who

signed the Proposal."

* < *

wp-14. Bonds. The bidder to whom a contract
is awarded will be required to furnish bonds
as follows:

a. Performanée Bond. A Performance
Bond to the City in an amount equal
to one hundred percent (100%) of the
contract price.

e . A Statutory Bond to
‘of Oklahoma in an amount
ne hundred percent (100%)
tract price.

g Bond. A Maintenance
e City in an amount equal
dred percent (100%) of the
rice."

C. Supplemental conditions - P ORF-185, Exhibit 3 to
Defendant's Brief in ¥ position to Plaintiff's Motion for
Summary Judgment filed March 4, 1992 - Pp- 14

9



"Bonds. All construction contracts require
the following bonds:

a. All construcﬁion contracts require the
following bonds:

(1) A BID GUARANTEE equivalent to 5
percent of the bid price.

CE BOND in an amount not
100 percent of the

(2)

{3) A PAYMEN%IBOND in an amount not less
than 100 percent of the contract
price. '

(4)

the contract price.

b. such bonds shall be executed by the contractor and
company licensed to transact
-state in which the work is to
amed on the current 1list of
ceptable on Federal Bonds,' as
asury Department Circular No.
.shed annually in the Federal

such business in
be performed and
'Surety Companies
published in the
570, which is publ
Register on July 1.

c. The contractors aﬁﬂ- subcontractors shall comply
with such bonding réguirements as may be imposed by
the recipient (e.g., maintenance bonds}."

(The City of Tulsa asgerts that this section of the
contract documents labelled ORF-185, consisting of pages
1 to 14, is referred on page 1 as "Guidance." The
city states that the: ORF-185 provision applies to
contract bonds as a result of the language in the Notice
to Bidders regarding furnishing performance, statutory
and maintenance bon “"in conformity with the
requirements of the proposed contract documents." The
City states there is no‘#uch reference concerning the bid
security in either the ¥otice to Bidders or Instructions
to Bidders. Thus, the €ity asserts the provision of the
"Guidance" at ORF-185 no -application to bid bonds).

26. The purpose of the Bid security (5% of the bid price) is

to require the bidder to stahd behind its bid. Once a contract is

10



entered into, the bid bond is nd 1onger applicable and the contract
performance bonds (100% of thm;contract price) endure throughout
the project until ultimately completed and accepted, according to
their terms.

27. The proposal of LHD'{Exhibit 5 to Defendant's Brief in
Opposition to Plaintiff's Motieﬁ“for Summary Judgment, pp. P1lA-1 to
P1A-6) dated May 23, 1990, at b&ge P1A-5, states:

*Enclosed is a Blddar § security bond for five
percent amount of ”Tnd (5%) the amount of
which the City may ' retain or recover as
liquidated damages in the event that the
undersigned fails to ‘enter into contract for
the work covered by this Proposal, provided
the Contract 1is aw ed to the undersigned
within thirty (30) days, unless the City by
formal recorded action extends the period
fifteen (15) days, or within ninety (90) days
if Federal funds are utilized, from the date
fixed for opening of bids and the undersigned
fails to execute said Contract and furnish the
required bonds and other requirements as
called for in these ntract Documents within
thirty (30) days afte¥ award of the contract."

28. LHD states it was unaware that the security bid bonding
company and the performance beonding company, Desert Indemnity
Corporation, was not properly qualified in Oklahoma. LHD states it

simply relied upon Desert Iﬂﬂﬁmnity Corporation to file the

appropriate gualifying bonds.

29. At no time previouﬁﬁto awarding the contract to the

second low bidder did LHD assi that its bid was nonconforming.

LHD persisted, prior to the award of the contract, in stating that

it would see to it that its pefformance, statutory and maintenance

bonds would be made to qualifyand conform to the requirements of

the contract. LHD first assef%ad the right to rescind when this

1



case was filed. At no time heérein has the City of Tulsa ever
asserted that Plaintiff's bid #ecurity bond did not comply with
contract requirements.

30. Paragraph B-5 of Ins¥ructions to Bidders (Exhibit 3 to
Brief in Support of Defendant's“ﬁotion for Summary Judgment) states

in pertinent part:

w. . . The City shall have the right to waive
any defects or irregularities in any bid
received." '

31. The City stood to gaiﬁ.$602,870.00 by holding LHD to its
contractual bid.

It is fundamental that. the principal, LHD herein, 1is
independently liable on the bid security bond filed by LHD with its
pid. Okla. Stat. tit. 15, '§§ 379, 380, and 381 and C.J.S.
Principal and Surety, § 181. The bid bond in pertinent part
states:

wgkNOW ALL MEN BY THESE PRESENTS, that we LHD
Construction Co., Inc., 4512 Speaker Road,
Kansas City, Kansas 66106 as Principal,
hereinafter called ‘the Principal, and Desert
Indemnity Corporatien, 1220 south Alma School
Road, Suite 201, Me=a, Arizona, a corporation
duly organized under the laws of the State of
Nevada as Surety, hereinafter called the
Surety, are held and firmly bound unto The
city of Tulsa, - ©Oklahoma, as Obligee,
hereinafter called the Obligee, in the sum of
Five Percent of Bi@ Amount (5% of BID), for
the payment of which sum well and truly to be
made, the said Prin pal and the said Surety,
bind ourselves, . i "

The City asserts that theé contract project documents do not

require bid bonds to be execC d by a surety licensed to transact

pusiness in Oklahoma and, further, neither does the Public

12



Competitive Bidding Act of 1974 in Okla. Stat. tit. 61. 1In U.S.

Elevator Corp. v. City of Tylsa, 610 P.24d 791 (Okl. 1980), the

court states a "Home Rule" city, like Tulsa, is not bound by the
Public competitive Bidding Act if the City's charter contains its
own competitive bidding provisions. The City also points out that
its amended charter and ordinances do not have a requirement that
the bid bond surety be licensed to transact business in Oklahoma.

It is not necessary for the court to determine whether the bid
bond surety company has to be licensed in Oklahoma. This is because
even if such is a requirement of the contract documents, the City
of Tulsa had the right to waive such a regquirement and by its
conduct clearly did so. A municipality has the right to waive
irreqularities and nonmaterial variances where it is in the
public's interest to do so. Altshul v. Springfield, 48 Ohio App.

356, 193 N.E. 788 (Oh. App. 1933); Township of River Vale v. R.J.

Longo Construction Co., Ingc., 127 N.J. Super. 207, 316 A.2d 737

(N.J. Super. Ct. 1974); Shannon H. Holloway Construction Company,

Inc. v. Louisville and Jefferson County Metropolitan Sewer

District, 674 S.W.2d 523 (Ky. App. 1983); Robinson Electrical Co.,
Inc. v. Dade_County, 417 Seo.24 1032 (Fla. App. 1982); and 64
Am.Jur.2d, Public Works and chtracts, §§ 59 and 62.

LHD made no effort to withdraw its bid or contend that it was
nonconforming during the bidding process. Until time ran out, LHD
persisted in promising to provide a qualifying surety regarding the
construction bonds. It cann&t belatedly now successfully contend

its bid was nonconforming and thus subject to rescission. Okla.

13



Stat. tit. 15, § 235.

For the reasons stated herein, Defendant, city of Tulsa's
motion for summary judgment ig  SUSTAINED and the Plaintiff, LHD
construction Company, Inc. 's mc)"&ion for summary judgment is hereby
OVERRULED. A separate Judgment in keeping with this order shall be
filed contemporaneous].}jerewith_ .

P

DATED this o~ day of"-August, 1992.

/ 7

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

14
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF oKramoua U 8 1992

JOSEPH MACASTLE JACKSON, Wok:

ST, * Sﬁnom
Plaintiff, '
v. No. 90-C-1012-BV//

RON CHAMPION, et al.,

vw\pvuvwvy

Defendants.

QRDER

Attached to the plaintiff's motion to alter or amend is the
affidavit of the plaintiff, Joseph Macastle Jackson, in which the
plaintiff attests that he has not been restored to the status quo
as ordered by the Court in its Order of June 26, 1992. The Court
views the affidavit as a motion to enforce injunctive relief.
Plaintiff states that the defendants have failed to obey the
Court's Order by not restbring his level 4 status pursuant to 57
0.S. 138, his prison job and pay grade, lost wages, lost property
and postage.

In its Order of June 26, 1992, the Court ordered 'the
defendants to restore Jacksonuto status quo prior to the exemption

hearing by purging the disciplinary actions noted above' from his

' The disciplinary acticmg which the parties agreed were taken
against the plaintiff for his failure to shave his beard are as
follows:

4/19/91 Disobedience to Orders -~ refused to shave. 15 days DU,
$10.00 fine;

5/1/91 Disobedience to Orders - refused to shave. 30 days DU,
Loss of 30 earned gredits, $15.00 fine;

5/7/91 Disobedience to Orders - refused to shave. 15 days DU,
$10.00 fine;

- ENTERED ON Docke;

d M. Law;Gn
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ecord, refunding the amount or fines paid,;;nd crédiﬁihg the
number of earned credlts lost as a result of his failure to comply
with the grooming code. The Court further instructs the defendants -
to return Jackson to the medium security facility at DccC." This is
the sum and substance of the Court's grant of injunctive rel;ef to
the plaintiff and the defandénts are to comply with this mandate.
It is, however, apparent to the Court that the plaintiff in
his recent affidavit is attempting to raise additional denials
allegedly effected by his nonconformance to the inmate grooming
code. In its Order of May 5, 1992, the Court directed the parties
to supplement the record with a list of "disciplinary actions taken
against the plaintiff since his incarceration" and the parties did
so. The Court fashioned its injunctive relief based on this agreed
record. Plaintiff is not now permitted to raise belatedly other
alleged denials.
In light of the above, the Court, therefore, directs the
defendants to advise in writing specifically what has been done to

show compliance with the Court's Order of June 26, 1992 on or

5/9/91 Disobedience to Orders - refused to shave. 30 days DU,
$15.00 fine;

5/13/91 Disobedience to Ordars -~ refused to shave. 30 days DU,
$15.00 fine; '

5/15/91 Disobedience to Orders - refused to shave. 30 days DU,
$15.00 fine;

5/17/91 Disobedience to Orders - refused to shave. 30 days DU,
$15.00 fine;

5/21/91 Disobedience to Orders - refused to shave. 30 days DU,
$15.00 fine;

5/23/91 Disobedience to Ordars - refused to shave. 30 days DU.

5/27/91 Disobedience to Ordeérs - refused to shave. 30 days DU,
Loss of 30 earned credits.

5/30/91 Disobedience to Orders - refused to shave. 30 days DU.

6/12/91 Transferred to Oklahoma State Penitentiary.

3



before August 14, '1992.

IT IS SO ORDERED, this

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE



FOR THE NORﬂﬂMﬂﬂ_QISTRIGT OF OKLAHOMA

k

" No. 9o—c-1012-—13/

JOSEPH MACASTLE JACKSON,
Plaintifef,
v.

RON CHAMPION, et al.,

S N Nt Nt St St e Vot gt

Defendants.

QRDER

Before the Court is the plaintiff's Motion to Alter or Amend
Pursuant to Fed.R.Civ.P. 54(b) and/or 28 U.S.C. 1651. The purpose
of plaintiff's motion is unclear to the Court. The Court entered a
Judgment of June 26, 1992 inztavor of the plaintiff 6n his claim of
violation of his constitutional ‘rights under the First and
Fourteenth Amendments, and iﬁ favor of the defendants on their
defense of qualified immuniﬁf; The plaintiff filed his notice of
appeal of the Order and Judgu;nt on July 9, 1992. As the Judgment
as entered is a final judgment, disposing of all plaintiff's
claims, and said judgment huq been appealed, the Court denies
plaintiff's motion. This matter is now within the jurisdiction of
the Tenth Circuit Court of Appeals.

DATED, this é-day of August, 199{3/"'

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

BROOK D. and SWANNIE Z. TARBEL. )
Plaintiffs, ; J//
V. ; Case No. 91 C 164 E

UNITED STATES OF AMERICA, | ; I L E
Defendant. ; D

T r%} E%%’?*
The parties stipulate and agree that: 7]
1) The complaint filed in this action shall be dismissed
with prejudice; )
2) Each party shall bear its own costs, including attorney’s

fees and other expenses of 1itigation7/d

Dated: aé{ﬁg

Trial Attorney

Tax Division

U.S. Department of Justice
P.O. Box 7238

Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 514-9374

Dated: 7/’,3 /q 2

Esquir

A Boston, Sultepoq L
'I'ulsa, Oklahoma 74103 E
(918) 583-2131

Attorneys for Plaintlﬁfs ’99 5
harg

SO ORDERED: u S. DIST%?ICT nceug]erk
T

DISTRICT JUDGE

ENTEREADU%N D%(fég‘é

DATE
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***** DATE__

I T
IN THE UNITED ST.KTES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA  r/.. <

Rlc[; 6 7’)("
{l Cf’Cf

S prolea .
¥ Dygys
Or"’;‘ﬂ-'f/l 9‘,8?]’;‘_;_\., ' CO’ Cfer,[-

V.'“ RT
No. 91—C-382“B\/

LED CONSTRUCTION COMPANY, INC. ,.
a Kansas corporation,

Plaintiff, Uy

V.

CITY OF TULSA, CKLAHOMA,
a municipal corporation,

Defendants.n

JUDGMENT

In accordance with the Order sustaining the Defendant's motion
for summary judgment filed hefeﬁith, Judgment is hereby entered in
favor of the Defendant, City of Tulsa, Oklahoma, a municipal
corporation, and against the Plaintiff, LHD Construction Company,
Inc., a Kansas corporation, in the amount of One Hundred Forty-Six
Thousand Forty Four Dollars ($146,044.00), as liquidated damages
for forfeiture of the bid bond on Oklahcma-West Bank Interceptor-
Sanitary Sewer Bond Project No. SA-83-20; plus interest at the rate
of 3.51% per annum from the date hereon. Costs are also assessed
against the Plaintiff if timely applied for pursuant to Local Rule

6. The parties are to,ﬁgzifheir-own respective attorney fees.

DATED this (E"””'day'of'August, 1992.
P cmaa i

UNITED STATES DISTRICT JUDGE

14



ENTERED ON DOCKET

‘Nt
Al -
| LTI w
IN THE UNITED STATES DISTRICT COURT Ay D
FOR THE NORTHERN DISTRICT OF OKLAHOMA /f.. ,
R 151 A
nb_.f‘.‘_jff Pq- ! - o
MARK GRAVES, ”WHEEI. Ditte Ao Com’r“
plaintiff, o S
Case No. 91-C-709-B
va.

SHONEY'S, INC., a Tennessee
Corporation d/b/a Captain D’s

RESTAURANT
Defendant.
JUDGMENT AS TO PQALHI;EE'E SECOND CLAIM FOR_RELIEF

It appearing to the court that the defendant made an offer of
judgment in the amount of Seven Thousand Five Hundred Dollars
($7,500), inclusive of attorneys fees and accrued costs for the
alleged violation of 40 OK. gtat. § 165.1 et seg. as asserted in
plaintiff’s second claim for rglief, that that offer of judgment
was later amended, and that thé:amended offer was accepted by the
plaintiff, and it further appearing to the court that judgment
should be entered on the second claim for relief pursuant to the
terms of the amended offer of judgment,

IT TS ORDERED pursuant to Rules 58 and 54(b) of the Federal
Rules of Civil Procedure that the plaintiff shall recover a
judgment against Shoney'’s, Inc., in the amount of $7,500, inclusive
of attorneys fees and costs, on the second claim for relief as
agserted by plaintiff in his amended complaint.

TT IS ORDERED FURTHER that the defendant’s offer of judgment
was made as an offer of settlement, without the defendant

2314.1 7/29/92



withdrawing its answer to the amended complaint, specifically
denying that it acted maliciously or with malice and without the
defendant admitting any allegations in the amended complaint which
were not admitted in its answer to the amended complaint.

IT IS ORDERED FURTHER that entry of this judgment ig a partial
adjudication of plaintiff’'s claims, and 1is entered without
prejudice to the plaintiffs right to proceed on his first claim for

relief for malicious prosecution.

UNITED STATES DISTRICT JUDGE

Approved for Entry:

-

Matthe . Sweeney, gg

FARRIS ARFIELD & ADAY
Nineteésath Floor

Third National Financial Center
424 Church Street

Nashville, Tennessee 37219

(615) 244-5200

/—‘ e

Attorney for Defendant

Steven E. Holden

BEST, SHARP, HOLDEN,
SHERIDAN & STRITZKE
Suite 808

Oneok Plaza

100 West 5th Street
Tulsa, Oklahoma 74103

Attorney for Defendant

2314.1 7/29/92 2



CERTIFICATE OF SERVICE

I hereby certify that a tme and correct copy of the foregoing
has been mailed first class, postage prepaid to Dennis King,
KNOWLES, KING & SMITH, 603 Expr-.__éﬁﬂway Tower, 2431 East 5lst Street,
Tulsa, Oklahoma, 74105, and James Keeley, 1400 South Boston

Building, Suite 68, Tulsa, Oklahoma, 74119, this ;ZC" day of July,

1992, C %a ]

Matthew J SC)eney IIT O

2314.1 7/29/92 3



ENTERED ON DOCKET

- AUB 07 1992

IN THE UNITED STATES DISTRICT COURT FOR THE E

.

gl Ale
NORTHERN DISTRIC.'I' OF OKLAHQMA f fcﬁard y 0 @ 7992
Lay
CHARLES EDWARD CUNNIGAN, ) flommf’gm &anes, o
) 'T/ff 3 &O Rerfc
Plaintiff, ) Uty
)
V. ) 91-C-873-B
)
RON CHAMPION, Warden and OFFICER )
DON KENT, )
: )
Defendants. )
QRDER

The court has for consideration the Report and Recommendation of the Magistrate
Judge filed April 2, 1992, in which the Magistrate Judge recommended that Defendants’
Motion to Dismiss be granted. Although plaintiff sought an extension of time in which to
file objections to the Report and Recommendation, no exceptions or objections have been
filed and the time for filing such exceptions or objections has expired.

After careful consideration of the record and the issues, the court has concluded that
the Report and Recommendation of the Magistrate Judge should be and hereby is affirmed.

It is therefore Ordered that Defendants’ Motion to Dismiss is granted.

L
Dated this é ~ day of August, 1992.

Ry

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




— _ ENTERED ON DOCKE

DATE AUG 6 19%

IN THE UNITES STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA FI .
L L'Eip

BANK OF OKLAHOMA, NATIONAL

ASSOCIATION, a national banking AuG 5 1992
association, IN ITS CAPACITY AS
TRUSTEE OF THE PAYNE COUNTY HOME Rlchary

M. L
FINANCE AUTHORITY SINGLE FAMILY U.S, Disaarenice, Cfg
REVENUE BONDS 1980 SERIES A, STRICTCOURT*

Plaintiff,

vs. Case No. 92-C-349-E
NATIONAL FIRE INSURANCE COMPANY
OF HARTFORD, a Connecticut
corporation,

L A e L S A S N NI W S S W e ]

Defendant.

JOINT DISMISSAL WITH PREJUDICE

Plaintiff, Bank of Oklahoma, National Association, and
Defendant National Fire 1Insurance Company of Hartford, a
corporation, hereby dismiss all claims in the captioned matter
with prejudice.

Respectfully submitted,

ROBINSON, LEWIS, ORBISON,
SMITH & COYLE

MW

Kenneth M. Smith, OBA #8374
Beverly A, Stewart, OBA #133%7
P. 0. Box 1046

Tulsa, Oklahoma 74101

(918) 583-1232

ATTORNEYS FOR PLAINTIFF, BANK OF
OKLAHOMA, NATIONAL ASSOCIATION



228Me i 5—-JOWP

Oar——

ames P. McCann, Esq.

IN Dru McQueen, Esq.
DAERNER, STUART, SAUNDERS,
DANIEL & ANDERSON
320 South Boston, Suite 500
mulsa, Oklahoma 74103

ATTORNEYS FOR NATIONAL FIRE

INSURANCE COMPANY OF HARTFORD



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKET

oz AUG 61992

91-C-867-B /
FILED

MIGE 1992 d%\/ /

Richard M. Lawrence, Clane
ORDER OR 561 ORTReT o S

This order pertains to plaintiff's Motion for Summary Judgment (Docket #7),

FIRST FINANCIAL INSURANCE COMPANY,

Plaintiff,
V.

MAXIMILIANO, INC., d/b/a EVE'S
PLACE; HARRY BROTTON; EVE LUCERO;

)
)
)
)
)
)
)
)
and TIM LEBLANC, )
)
)

Defendants.

defendants Maximiliano, Inc., d/b/a Eve’s Place, Harry Brotton, and Eve Lucero’s Response
to Plaintiffs Motion for Summary Judgment and Cross-Motion for Summary Judgment
(#9), and Plaintiffs Response Brief to Defendants’ Cross-Motion for Summary Judgment
(#11).

Plaintiff seeks a declaratory judgment to determine the rights, obligations, and
liabilities which exist between the parties to a policy of liability insurance issued on June
16, 1990.

The undisputed facts are that on August 5, 1990, Tim Leblanc, while patronizing
a bar known as "Eve’s Place", was struc_k in the head with a glass pitcher full of beer by
Ted Holladay, another patron. As a result, Leblanc sustained injuries to his head and lost

the sight in his right eye. On May 1, 1991, Leblanc filed an action in the District Court

! “Docket numbers” refer to numerical designations assigned sequentially to each pleading, motion, order, or other filing and are
included for purposes of record keeping only. "Docket numbers” have no independent legal significance and are to be used in
conjunction with the docket sheet prepared and maintained by the United States Court Clerk, Northern District of Oklahoma.



of McIntosh County, Oklahoma, against Harry Brotton, owner of "Eve’s Place", and Eve
Lucero, manager of "Eve’s Place”. In his state court petition, Leblanc alleged that his
injuries were a result of the defendants’ negligence. Leblanc later amended his petition to
include an allegation against Ted Holladay for assault and battery.

On November 6, 1991, First Financial Insurance Company ("FFIC"), the provider of
liability insurance for "Eve’s Place”, filed this action against Maximiliano, Inc. d/b/a Eve’s
Place, Harry Brotton, Eve Lucero, and Tim Leblanc. FFIC asserts that it has no liability to
the defendants under the policy issued to Maximiliano, Inc. because of an assault and
battery exclusion.? Defendants contend that, in spite of the assault and battery exclusion,
FFIC is liable for any monetary damages awarded against them as a result of the state suit,
because the allegations are based on negligence, not assault and battery.

"[TThe plain language of Rule 56(c) [Fed.R.Civ.P.] mandates the entry of summary
judgment, after adequate time for discovery and upon motion, against a party who fails to
make a showing sufficient to establish the existence of an element essential to that party’s

case, and on which that party will bear the burden of proof at trial.” Celotex Corp v.

Catrett, 477 U.S. 317, 322 (1986). If f_here is a complete failure of proof concerning an
essential element of the non-movant’s case, there can be no genuine issue of material fact
because all other facts are necessarily rendered immaterial. Id at 323.

A party opposing a properly supported motion for summary judgment may not rest

upon mere allegation or denials of his pleading, but must affirmatively prove specific facts

2 This exclusion reads as follows: "It is agreed and understood that this insurance does not apply to bodily injury or property
damage arising out of assault and battery or out of any act o omission in connection with the prevention or suppression of such acts,
whether caused by or at the instigation or direction of the insured, his employees, patrons or any other person”.

2



showing that there is a genuine issue of material fact for trial. Anderson v. Liberty Lobby.
Inc., 477 U.S. 242, 256 (1986). The Court stated that "the mere existence of a scintilla
of evidence in support of the plaintiff’s pasition will be insufficient; there must be evidence
on which the jury could reasonably find for the plaintiff." Id. at 252.

The nonmoving party "must do more than simply show that there is some

metaphysical doubt as to the materjal facts". Matsushita v. Zenith, 475 U.S. 574, 585

(1986).

The record must be construed liberally in favor of the party opposing the summary
judgment, but "conclusory allegations by the party opposing ... are not sufficient to
establish an issue of fact and defeat the motion.” McKibben v. Chubb, 840 F.2d 1525,
1528 (10th Cir. 1988). The Tenth Circuit requires "more than pure speculation to defeat

a motion for summary judgment" under the standards set by Celotex and Anderson. Sethiff

v. Memorial Hosp. of Sheridan County, 850 F.2d 1384 (10th Cir. 1988).

An insurance policy should be construed according to its terms unless the terms are
ambiguous. Frank v. Allstate Insurance Company, 727 P.2d 577, 579-80 (Okla. 1971).
Where the terms are ambiguous, doubtful, or uncertain as to their meaning, the insurance
contract must be construed liberally in favor of the insured and strictly against the insurer.

An-Son Corp. v. Holland-America Insurance Company, 767 F.2d 700, 703 (10th Cir. 1985).
See Continental Casualty Co. v. Beaty, 455 P.2d 684, 688 (Okla. 1969). If words of

exclusion in an insurance policy are ambiguous, doubtful, or uncertain, they are to be

viewed narrowly. An-Son Corp., 767 F.2d at 703. See Conner v. Transamerica Insurance

Co., 496 P.2d 770, 774 (Okla. 1972). Furthermore, the burden of proving that a case falls



within the exclusionary clause of an insurance policy is placed on the insurer. Milliken v.

Fidelity and Casualty Company of New York, 338 F.2d 35 (10th Cir. 1964).

An insurer does not have a duty to defend its insured if it can establish that the facts
are such that the situation is not covered by the policy. Allstate Insurance Company v.

Thomas, 684 F.Supp. 1056, 1058 (W.D.Okla. 1988). However, the insurer does have a

duty to defend its insured if the allegations could arguably come within the policy’s terms.
Id.

Similarly, the Tenth Circuit has ruled that an insurers duty to its insured is
determined at the beginning of the litigation by comparing the terms of the policy with the
allegations in the complaint. Milliken v ity and Casualty Company of New York, 338
F.2d 35, 40 (10th Cir. 1964). However, the court recognizes the possibility that an
insurer’s duty to defend might not attach until a later stage of the litigation due to
discovery and other pretrial procedures. [d, Under the federal system of notice pleading,
“the dimensions of a lawsuit are not determined by the pleadings because the pleadings are
not a rigid and unchangeable blueprint of the rights of the parties". [d.

Neither the Tenth Circuit nor Oklahoma has ever considered the effect that an
assault and battery exclusion has on an allegation of negligence against one defendant
when that allegation is accompanied by an allegation of assault and battery against another
defendant. However, the United States District Court for the Western District of Oklahoma
has considered the effect that an intentional act exclusion has when the petition only

pleads negligence. Home Indemnity Company v. Lively, 353 F.Supp. 1191 (W.D.OKkla.

1972). In Lively, the insured threw a bottle at the plaintiff. Plaintiff was struck on the



T

head and, as a result, suffered a skull fracture and other related injuries. The insurance
companies argued that the act of throwing the bottle was an intentional act, and therefore
they had no duty to defend against the negligence allegation. Id. at 1193. The court
found that the state court petition pled only negligence and did not allege any intentional
act. Id. at 1195. Therefore, the insurers were obligated to provide the insured with a
defense since there were no allegations as to an intentional act. [d.

Although Lively dealt with exclusionary clauses in insurance policies, this court feels
it is distinguishable from the instant | case. Lively dealt only with the effects of an
exclusionary clause for intentional act#. In the instant case, we are concerned with the
effects an assault and battery exclusion has on an allegation of negligence that arises from
an assault and battery.

A number of federal circuits and state courts have dealt with this issue. In United

National Insurance Company v. Entertainment Group Incorporated, 945 F.2d 210, 214 (7th

Cir. 1991), the court concluded that, where plaintiff's "injuries originated in, or arose from,
an assault and rape", the insurer had no duty to defend their insured because the insurance
policy’s assault and battery exclusion® precluded suits where there are allegations of
assault and battery or allegations of negligence that have arisen due to assault and battery.

In United, the insured argued that an assault and battery exclusion applies only when a suit

3 This exclusion read as follows:

S. Assauit & Battery Exclusion

Claims arising out of an assault and/or battery, whether caused by or at the instigation of, or at the direction of,
or omission by, the Insured, and/or his employées,

7. Sexual Molestation Exclusion )

To bodily injury arising out of alleged and/or actusi 'sexual abuse’ of or *sexual molestation’ of a person not having
attained the age of sixteen (16) years. The terms ‘sexual abuse’ and 'sexual molestation’ include, but are not limited
to physical sex acts, nudity, touching, assault and bartery.

5



specifically alleges assault and battery as a cause of action. Id. at 213. They further
argued that Doe had only pled negligence, and therefore the assault and battery as a
exclusion did not apply. Id. The court found that the "plain language of this exclusion
precludes coverage for a suit alleging that the insured’s negligence caused the assault and
battery". Id.

Similarly, in Essex [nsurance Company v. Yi, 1992 WL 117366 (N.D.Cal.), the court
found that an assault and battery exclusion released the insurer from its duty to defend or
indemnify the Yis in an underlying state suit. In the underlying state suit two causes of
action were named: general negligence and intentional tort. The court found that the
language of this exclusion, which is identical to the language of the exclusion in the instant
case, plainly precluded coverage for a suit alleging that the insured’s negligence caused the
assault and battery.

In Stiglich v. Essex Insurance, 721 F.Supp. 1386, 1387 (D.D.C. 1989), a dance club
was sued for negligently failing to hire enough security personnel to prevent an assault and
battery. The dance club argued that the suit was one of negligence and did not fall into
the insurance policy’s assault and battery exclusion clause.* Id. at 1388. The court held
that the policy clearly excluded "bodily injury or property damage arising out of assault and
battery or out of any act or omission in connection with the prevention or suppression of such

acts." Id.

4 This clause read as follows: "It is agreed that the {nsurance does not apply to bodily injury or property damage arising out of
the assault and battery or out of any act or omission in connection with the prevention or suppression of such acts, whether caused by
or at the instigation or direction of the insured.”



If the claim made in the petition does not indicate that there is an underlying assault
and battery, then the insurer must defend its insured until "such time as the claim is

confined to a recovery that the policy does not cover." Terra Nova Insurance Co. v. 900

Bar, Inc., 887 F.2d 1213, 1226 (3rd Cir. 1989). In Terra Nova, an employee of the bar

allegedly fired a gun, wounding two customers. One of the customers filed suit alleging
negligence and intentional infliction of serious bodily harm. The second customer alleged
negligence and assault and battery. The 900 Bar’s insurance policy contained an assault
and battery exclusion.® The insurer, Terry Nova, argued that it had no duty to defend the
insured from suits that allege damages from assault and battery or damages that arise from
an assault and battery. The court rejected Terra Nova’s arguments on the ground that the
state court pleadings alleged theories that were broad enough to cover a scenario that did
not include assault and battery. [d. at 1226.

In this case, the language of the assault and battery exclusion plainly precludes
coverage for a suit alleging that the insured’s negligence caused the assault and battery.
The court is particularly influenced by the language "out of any act or omission in
connection with the prevention or suppression of such acts”, which indicates that the
exclusion applies to charges of negligence arising from assault and batteries.

Plaintiff's Motion for Summary Judgment is granted and Defendants’ Maximiliano,
Inc., d/b/a Eve’s Place, Harry Brotton, and Eve Lucerc’s Cross-Motion for Summary

Judgment is denied.

5 This exclusion read as follows: "It is hereby understoed and agreed that no coverage shall apply under the policy for any claim,
demand or suit based on assault and battery, and assauit and battery shall not be deemed an accident, whether or not committed by
or at the direction of the insured."



Dated this & _ day of August, 1992.

S

JOHM¥'LEO WAGKER”
UNITED STATES MAGISTRATE JUDGE
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BLUE CIRCLE CEMENT, INC.,
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Richard M. Lawrence, Clerk
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SORTHERN DISTRICT OF OKLAKOMA

vsS.

BOARD OF COUNTY COMMISSIONERS
OF THE COUNTY OF ROGERS,

Defendant.

JUDGMENT

This matter was set for Eénch trial on the 3rd day of August,
1992. Because the Court fiﬂ@s that the dispositive facts are
uncontested and the legal issﬁﬁs are in a posture for resolution,
the Court has stricken the matﬁar from its docket and now rules on
the merits.

The following material fa@ts are undisputed. Plaintiff Blue
Circle Cement, Inc. ("Blue Circie") is an Alabama corporation doing
business in Rogers County, Okiahoma, as a cement manufacturer. The
Defendant Board of Commissioners ("Board") is the duly constituted
authority which enacts zoniﬂg; ordinances within the County of
Rogers. This dispute arose @hen it was learned that Blue Circle
had contracted with a third pﬁfty to receive, to store and to burn
certain Hazardous Waste Fuels ("HWFs") in its cement kilns. The
HWFs will thus be employed &é_a substitute fuel for the cement
manufacturing process. Blue{&ﬁrcle asserts that the impetus for
the arrangement was an attemﬁﬁito reduce the cost of fuel at the
cement facility, ... indead? Blue Circle concedes that it

anticipates receiving a tidy profit from the HWF incineration-as-



fuel arrangement (see Transcript of Pre-Trial Conference held June
23, 1992). The Board initially took the position that the
incineration of HWFs in Blue Circle's kilns would convert Blue
Circle's facility to "an industrial disposal site" within the
meaning of Section 3.13.2 of the City of Claremore, Rogers County
Metropolitan Planning Commission Zoning Ordinance. Blue Circle
then filed this suit seeking declaratory relief on the issue of
whether Section 3.13.2 does apply to its anticipated activities.
Blue Circle strenuously argued that the incineration of HWF Iis

deemed a form of recycling under state and federal law "because the

hazardous wastes are used for a beneficial purpose, i.e., as a
replacement fuel for coal, natural gas or petroleum." (see Pre-
Trial Order at 2). As a recvcling operation, Plaintiff argued, the

plan to incinerate HWFs did not come within the purview of Section
3.13.2, because it would not constitute controlled industrial waste
disposal. (Section 3.13.2 appears in its entirety as an attachment
hereto as Exhibit "A").

Subsequently, on December 2, 1991, the Board amended Section
3.13.2 to expressly cover acti#ities characterized as "recycling"
of industrial waste. In all other respects the Ordinance remains
the same, mandating - inter alia - that a covered site shall not be

located within one mile of any platted residential subdivision.?

1on August 21, 1991, Blue Circle applied to the Envircnmental
Protection Agency (EPA) for "interim status" pursuant to Subsection
3005(e) (1) (R); 42 U.S.C. §6925 (e) (1) (A); of the Resource
Conservation and Recovery Act (RCRA). Section 6925(a) requires
permits for the treatment, storage or disposal of hazardous waste
and would apply to the existing cement kilns and to the storage
facilities that Blue Circle planned to construct in connection with

2



The case raises several 1ssues of law which will be considered

ad seriatim:

1.

Is the Ordinance, Section 3.13.2, either in its original
or in its amended form of no force or effect because it
is pre-empted by state and federal law; or

If pre-emption does not apply, is +the Ordinance
unconstitutional because it runs afoul of the Commerce
Clause by discriminating against out-of-state interests;
or

If the Ordinance does not violate the Commerce Clause is
the ordinance, in its original form, inapplicable to the
incineration activity contemplated by Blue Circle because
incineration of HWFs is a recycling operation, not
disposal; and

Is the Ordinance, as amended, inapplicable to the
contemplated HWF incineration because retroactive
application of the ordinance is precluded; or

Even if the amended ordinance does apply, should Blue
Circle's investmeﬁﬁ'in the plan be considered a vested
interest so as ¢ exempt 1t from the ordinance's

provisions.

I. Pre-Emption

the HWF incineration agreement. Blue Circle sought interim status
under Section (e) (1) (A) which would allow it to be treated as if it
had been issued a permit for & specified term. By letter dated May
22, 1992, the EPA denied the Application (Exhibit "B"). The letter
indicates that one basis for EPA's decision was the failure of Blue
Circle to obtain Board approval of the plan pursuant to Rogers
County zoning ordinances.



our federal pre~emption @obctrine is well-established. It is
elementary that Congress may pre-empt state and local authority
within an area of the law by an express statement. See, e.g., City

of Chesapeake v. Sutton Inc., 138 F.R.D. 468, 475

(E.D. Va. 1990); citing Gas & Elec. v. State Enerqgy

Resources Conservation & De ;E} 'n, 461 U.s. 190, 202, 103 S.Ct.,

1713, 1722, 75 L.Ed.2d 752 (1983), citing Jones v. Rath Packing
Co., 430 U.S. 519, 525, 97 S.Ct., 1305, 1309, 51 L.Ed.2d 604 (1977).
Where Congress does not prewﬁﬁﬁt an area of law expressly, it can

be inferred that Congress intended to do so because 1) federal

regulation "is sufficiently éémprehensive to make reasonable the
inference that Congress 'lafﬁ no room' for supplementary state
regulation ... [or, 2)] ... the field is one in which 'the federal
interest is so dominant that'gﬁa federal system will be assumed to
preclude enforcement of state laws on the same subject.'™

Hillsborough County, Fla. v, Auto. Med. Iabs, 471 U.S. 707, 712,

105 S.Ct. 2371, 2374, 85 L.Ed.2d 714 (1985), (citations omitted).

In Hillsborough, an operator &f a blood plasma center challenged

the constitutionality of certain local ordinances on the grounds
that Food and Drug Administm%tion (FDA) regulations promulgated
pursuant to §351 of the Publi@ Health Service Act had pre-empted

the field. But the Supreme c' t held that the ordinances were not

pre-empted by federal law. It is worth noting that Justice

Marshall, writing for a unan us Court declared that because the

intent of congress is @ dispositive issue, neither

comprehensiveness of the fedeﬁﬁi'scheme nor federal interest in the



area alone will compel a finding of pre-emption. Id., 471 U.S. at
714. Indeed, "'where ... the field that Congress is said to have
pre-empted has been traditionally occupied by the states we start
with the assumption that the historic police powers of the states

"were not to be superseded by the Federal Act unless that was the

clear and manifest purpose of Congress".'" Id., 471 U.s8. at 714,
gquoting Jones v. Roth Packing €o., 430 U.S. at 525, quoting Rice v.

Santa Fe Elevator Corp., 331 U.S. at 230. The Court concluded
that, given the FDA's statement that its regqulations were not
intended to pre-empt the field, taken in conjunction with the
deference due the ordinances as exercises of traditional police
powers, the Court could not infer pre-emption. Id. 471 U.S. at
715. Finally, even where federal regulation is not so
comprehensive as to have displaced state and local regulation,
states and localities are precluded from instituting schemes which
conflict with federal regulation and to that extent, therefore,
they are pre-empted. Id. 471 U.S. at 712. 1In sum, pre-emption
occurs in any one of the threa;scenarios: 1) express Congressional
intent; 2) an inference of thgressional intent where no room is
left for supplementary regulation at the state or local level; 3)
state or local laws which conflict with federal law, its purpose
and objectives.

In the instant case, Blue Circle has argued that the Ordinance
at issue, Section 3.13.2, is pre-empted by federal hazardous waste
management law. At the federal level, hazardous waste is regulated

under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C.

(83}



§§6901 et seqg.2 RCRA provides that "[n]othing in this chapter
shall be construed to prohibit any state or political subdivision
thereof from imposing any reguirements including those for site
selection which are more stringent than those imposed by [the]
regulations ([promulgated pursuant to this chapter]." 42 U.Ss.C.
§6929. Clearly, then, a pre-emption argument premised upon the
first scenario (express statement by Congress of intent to pre-
empt) must fail. Similarly, given the §69292 express statement of
no pre-emption, coupled with the deference due this ordinance as an
exercise of traditional 1local police power, the pre-emption
argument must fail as to the second scenario. Does the ordinance,
then, present an obstacle to RCRA, its purpose or objectives, so
that it is pre-empted under the third scenario?

In 1986, the Eighth ¢Cilrcuit found that an ordinance which
totally banned any storage, treatment or disposal of hazardous
waste within the boundaries of Union County, Arkansas, was pre-

empted by RCRA and its companion state statute - the Arkansas

Hazardous Waste Management Act of 1979. Ensco, Inc. v. Dumas, 807
F.2d 743, 745 (8th Cir. 1986}. The total ban, said the Circuit,
operated as an obstacle to the purposes and objectives of RCRA.

"The RCRA emphasizes the need for safe disposal and treatment of
hazardous waste and grants to the EPA the authority to develop and
detail appropriate waste procedures and to outlaw less healthful

practices.” Id. The ordinance in the instant case is clearly

2At the state level, the applicable statute is the Oklahoma
Controlled Industrial Waste Disposal Act and is found at 63 0.S.A.
§1-2001 et seq.



distinguishable. It does not prohibit disposal of hazardous waste
but rather provides a permit scheme (as does RCRA and its Oklahoma
counterpart) for disposal (and, under the amendment, recycling).
The permit scheme requires, among other things, a one-mile corridor
between residential areas and disposal sites. This can surely be
viewed as a permissible "good faith adaptation of federal policy to
local conditions." Id. The Court therefore finds that the
Ordinance, Section 3.13.2, does not subvert the federal scheme
contemplated by RCRA.

In 1990, the Second Circuit affirmed the district court's
decision which enjoined a corpbrate landowner from implementing a
plan to "cap" a 4.25 acre, 40 foot high pile of chemical waste
until it had received the necegsary permit from the local planning
and zoning commission. Egzgﬁ_ﬂgven Planning & Zoning Comm's v.
Upiohn Co., 921 F.2d 27, 28 (1990). The fact that the landowner
had received the approval of the EPA and the state department of
environmental protection did not relieve it of the obligation to
obtain the approval of the local planning commission pursuant to
its ordinances. State and federal approval did not, said the
Court, pre-empt local approvhl. Id. It is clear, then, that
zoning ordinances dealing with disposal of hazardous waste are not
per se pre-empted by RCRA. And, in the instant case, the Court
finding no legal or factual}basis for a pre-emption argument
concludes as a matter of law;that the lcocal Ordinance, Section

3.13.2, 1is not pre-empted by'ﬁCRA or its state counterpart.



II. gCommerce Clause

The Commerce Clause, U.S. Const. Art. I, §8, cl. 3, authorizes

Congress "to regulate commerce ... among the several states." The
Supreme Court has interpreted the Clause to prohibit certain state
actions which implicate interstate commerce. CTS Corp. v. Dynamics
Corp. of America, 481 U.S. 69, 87 (1987). So, for example, states
are prohibited from legislating for the purpose of economic
protectionism: "measures designed to benefit instate economic
interests by burdening out-of-state competitors." New Energy Co.
of Indiana v. Limbach, 486 U.S. 269, 274, 108 S.Ct. 1803, 1807
(1988) (citations omitted). "[S]tate statutes that clearly
discriminate against interstate commerce are routinely struck down

.. unless the discrimination is demonstrably justified by a valid
factor unrelated to economic protectionism." Id., 486 U.S. at 274.

The Third Circuit in 014 Bridge Chemicals v. New Jersey Dept.

Envir. Protect., No. 91-5789‘1992 U.S. App. LEXIS 13508 (3rd Cir.

June 10, 1992) has articulated three standards of review for
challenges to local laws premised upon the Commerce Clause. This
Court has elected to by-pass that comprehensive analysis because on
its face Section 3.13.2 is obviously devoid of economic animus

toward out-of-state interests (and because the Court, as did the

Third Circuit in Q0l1d Bridge ghemicals, has determined that RCRA
does not preempt the field of hazardous waste management.). The

Court finds that Section 3.13.2 is concerned with the health,
safety and welfare of the logcal citizenry and is therefore a law

directed to legitimate local concerns. City of Philadelphia v. New



Jersey, 437 U.S. 617, 624, 98 S.Ct. 2531, 2535 (1978). Based upon
the foregoing, the Court concludes that the cordinance is not
violative of the Commerce Clause as an attempt to discriminate
against out-of-state interests.
III. Section 3.13.2 as Originally FEnacted

Blue Circle argues that HWF incineration, as contemplated by
its plan, is not "disposal" but "recycling"”, therefore Section
3.13.2 as originally enacted is inapplicable to its proposed
operations. Because the Court finds that Section 3.13.2, as
amended, applies to Blue Circle's incineration plan, the Court need
not reach this issue.

IV. Section 3.13.2 as Amended

Blue Circle argues that its "vested rights, equitable
considerations, and the commentement of the instant case, preclude
the application of Section 3.13.2, as amended, to ... [its
incineration plan}." Pre-trial Order at 4, ¥ I.2. The Supreme
court of Oklahoma has recently:addressed the issue. In the Matter

of the Application of Julius Bankoff, No. 69,586 and No. 78,146,

1992 Okla. LEXIS 122 (Okla.S.Ct. June 16, 1992). There, the Board
of Adjustment of Wagoner County denied an application for a
conditional use permit to opefate a solid waste disposal landfill.
The trial court reversed the Board's decision, both sides appealed
and while the appeal was pendiﬁg the Board of County Commissioners
of the County of Wagoner amended the ordinance at issue. The
amended version, if applicabié, would have foreclosed applicant's

ability to obtain a permit. The Oklahoma supreme Court in Bankoff




presented the following general statement of the law.

Generally, a court will apply the law in
effect at the time of review. If the law has
been amended, it is the amended version which
the court will consider even if the effect of
the amendment renders the application moot ...
a court will not spend its time deciding
'abstract propositions of law' or moot cases
... the controversy may become moot as a
result of new or amendatory legislation that
supersedes existing 1legislation ... the
principle of repeal by implication, though not
favored in law inasmuch as statutory
provisions must be given effect, if possible,
may nonetheless be. invoked whenever (a) the
later statute covers the whole subject matter
of the earlier sgtatute and contains new
provisions showing that it was a substitute
for the earlier act, even though it did not
include words to that effect, or (b) when the
later statute is repugnant to, or inconsistent
with an earlier statute ... unless there be
present on review some property or liberty
interest which requires that we apply to the
accrued or vested rights in controversy the
law in force at a fixed point in time that is
anterior to its most recent change, an
amendment of controlling statutory law between
nisi prius and appellate decisions compels the
appellate court to apply the latest version of
the pertinent law.

Id. at *5.

A. Application of the Amended Ordinance

First, it should be aﬁated that this is not a case of
retroactive application of eﬁ_amended law. Blue Circle had not
commenced operations when the amended ordinance was enacted, nor
had it applied for a federal, state or local permit in connection
with its incineration plans. The amendment, if applicable, would
be prospective in its applicat;on. And pursuant to general law the

Court concludes that the amended ordinance is applicable to Blue
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Circle, absent a finding that its vested rights in the contemplated

operation exempt it. Bankoff at *5.
B. Vested Rights in land use.

"Defendant landowner does not have a vested
right in the existing classification of his
land. On the contrary, the enabling acts
which authorize the enactment of zoning
ordinances provide for the amendment of such
ordinances. A landowner's right to establish
a particular use can be summarily terminated
by an amendment which reclassifies his land
and outlaws the use in question.”" A landowner
does not obtain a wvested right in what has
subsequently become a nonconforming use by
filing a plan or by applying for a
construction permit. Even the issuances of a
building permit does not necessarily create a
vested right unless the building is
substantially under construction before zoning
regulations are amended.

Bankoff at *8 quoting Marmah, Inc. v. Greenwich, 405 A.2d 63, 66

(Conn. 1978).

"(i]ln balancing the private and public
interests herein, Owner's potential use of all
property, under our system of government, is
subordinate to the right of City's reasonable
regulations, ordinances, ... and all similar
laws that are clearly necessary and bear a
rational relation to preserving the health,
safety and general welfare of the
residents..."

Bankoff at *10 quoting, April v, Broken Arrow, 775 P.2d 1347, 1352
(Okla. 1989).

Generally, "in considering the basic
foundation of zoning ordinance enacted in the
proper exercise of police power, financial
loss to an individual, firm or corporation
affords no adequate ground for impeding or
standing in the way of the general good and
promotion of the public welfare."

Bankoff at *10 quoting, Van Meter v. H. F. Wilcox 0il and Gas Co.,

41 P.2d 904, 909 (1935). 1In Bankoff, the Oklahoma Supreme Court

11



elected to exercise its equitahle powers to exempt Bankoff from the
Amended Ordinance by holding that his vested right in the operation
precluded its application of the ordinance to him. Id. at *11. It
reasoned that, as the distriet court had stated, 1) Bankoff "had
done everything possible legally to obtain the CUP [conditional use
permit}; 2) the Oklahoma State Department of Health had issued a
permit authorizing ... operation pending local approval; and 3)
[Bankoff] BFI had expended a substantial investment toward
procuring approval. Moreover, ... [the commission] ... [should be]
estopped to assert 'the requirement of actual use' in that Bankoff/
BFI was so prevented from going forward given the automatic stay
imposed on it." Id. at 8. fThe trial court also found that the
Board should have issued the ﬁermit initially. Id. at 11.
Bankoff is distinguishable from the instant case. Here, at
the time of the Amendment, Blue Circle had not applied for any
permits, had not done everything legally possible to obtain a
permit. At the pre-trial conference, Blue Circle discussed its
investments in the case and it is undisputed that Blue Circle has
spent nothing on constructiqn because it intends to use the
existing kilns for HWF incineration. (It apparently anticipated
construction of storage facilities at a later date). The Court
concludes that Blue Circle is not entitled to the vested interest
exception. In sum, therefore, the Court finds that it is not
inequitable in the instant ca#& to apply the general rule that the
after-enacted amendment should be prospectively applied to Blue

circle's proposed HWF incineration plan.

12



The foregoing analysis was generated during the Court's
preparation for the scheduled bench trial of this case. The
Court's own research and consideration of the record led
ineluctably to the conclusion that Defendant's Motion to Dismiss
must be reconsidered. Whereupon, as a procedural matter and
because the Court elected to ¢onsider matters on the record which
were outside the pleadings, the Court determined that the matter
should be treated as a motion for summary judgment pursuant to Rule

56, Fed.R.Civ.P. gee e.dq., MgQueen v. Shelby County, 730 F.Supp.,

1449 (C.D. TI11. 1990). Thereupon, after review of the record
considered in the light most favorable to Blue Circle, the Court
concluded that no genuine issue of material remains for trial and
therefore the Board is entitled to judgment as a matter of law.
IT IS THEREFORE ORDERED that judgment is entered in favor of
Defendant;
IT IS FURTHER ORDERED that this case is dismissed.

So ORDERED this f:—” day of August, 1992.

JAMES O//ELLISON, Chief Judge
UNITED &£TATES DISTRICT COURT

13
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nay be substituted for a solid fence on the rear of the use and up to the rear
rnree-fourths of the use when the use abuts property in an Al, I3 or I4 Dis-
.rict and such portion cannot be seen from a public street or road, which

fact shall be determined by the Inspecting Officer. The fence shall be set
sack at least ninety feet from the center line of any abutting major thorough-
fares and at least ten feet from the street line of such thoroughfares. No
temporary or permanent building shall be erected within the required setback.
A1l uses of this type shall be located at least two hundred feet from any
property line in an AR, R, P, or 0 District.

Section 3.13 Solid Waste Disposal

Solid waste disposal shall be completely enclosed by a six foot high fence

in accordance with Section 4.2. A gate for ingress and egress shall be per-
mitted. A screen wall {n accordance with Section 4.2 shall be erected where

a solid waste disposal plant abuts 2 public street or road or where it can be
seen from a residential development, which fact shall be determined by the
Inspecting Officer. The fence shall be set back at least ninety feet from the
center line of any abutting major thoroughfare and at least ten feet from the
strest line of such thoroughfares. No temporary or permanent building shall
be erected within required setback. All salid waste disposal areas shall be
located at least one thousand feet from any platted residential subdivision.

3.13.1 Cperation of Site

Access roads to the cperation shall be mafntained in a dust free condition

hy surfacing or other treatment. All areas not specifically being worked by
che actual digging and fi11ing operation shall be maintained in a dust free
condition by surfacing, sodding, or cther treatment, i.e., when a trench is
dug and subsequently filled, it will be immediately treated to dust free con-
dition while work on the next trench is in process. Oust shall be minimized
on the actual working area by wetting or other treatment.

An attendant shall be on duty at all times while hauling and dumping 1s in
process to keep trash-blowing at a minimum. When an attendant is not present

the area will be closed to all dumping. The stockpiling of trees, lumber, paper,
and other burnable materials for subsequent burning shall be prohibited. The
waste materials shall be covered at the end of each day and scatterings
adequately policed to prevent blowing.

3.13.2 Industrial Waste Disposal

Industrial waste is defined as refuse preducts, either solid or liquid, which
are to be discarded by the producer, and which are toxic to human, animal,
aquatic or plant 1ife and which are produced in such quantity that they cannot
be safely disposed of in properly operated state-approved sanitary land fills,
waste or sewage treatment facilities. Controlled industrial waste may include
but is not limited to explosives, flammable 1iquids, spent acids, caustic
solutions, poisons, sludge, tank bottoms containing heavy metallic fons, toxic
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et

organic chemicals, infectious materials, and matarials such as paper, metal,
cloth or wood which are contaminated with contralied industrial waste,

An Industrial Waste Disposal Site shall not be lass than one hundred sixty
(160) acres in size and no other industrial wasta dispesal site shall be
nearer than one (1) mile {5,280 feet) in any direction from the propesad in-
dustrial waste disposal site. The gita will be as nearly square as nossible.

A1l operation of actual disposal site shall be confined to as near the center
of the site as practical and in no case in viclation of any Oklahoma State
Department of Health Rules and Regulations or in viglation of any other
regulatory requirements. The operator of the indus=rial waste dispcsal site
shall own in fee both the land (surface) and the minerals.

The aperator shall file with the Planning Commissicn a comprehensive drainage
spill protaction plan which will clearly and specificaily detail the per-
manent and emergency measures and permanent structures to be instalied to pro-
tect the drainage area and all adjacent drainage areas from any contamination by
industrial waste. The site cperation plan filed with the Qklahoma State
Oepartment of Health may be used as a basis for this plan and added %9 it
necessary to meet the requirements af this section.

All induscrial waste disposal sites shall be locatad at jeast one (1) mila
frem any platted residential subdivision. Fcr the purpose of this saction

a platted residential sybdivision shall be defined as those areas zoned in
an R, RM, RT, RST or AR zoning classification. All technical criteria of
the industrial waste disposal site shall be controlled by the Oklahoma State
Qepartment of Health.

Sectign 3.14 Signs: General

All signs, whether accessory or advertising, shail comply with the provisions
of this section, except where provigions to the ccntrary appear in the dis-
trict provisions. All signs shall also comply with all applicabdie provisions
of other reguiations of the local unit of government.

3.14.1 Number and Area of Signs

The number of signs and total area of all facas of all signs, both accessary
and advertising, exclusive of real estate signs, on any 1ot or on any strest
frantage of any lot, shall not exceed the numoer and areas set farth in the
following table: g
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CERTIFIED MAIL- RETURN RECEIPT REQUESTED

Mr. John Summerbell
President

Blue Circle Cement, Ine,

1800 Parkway Place, Suite 1200
Marietta, Georgla 30067

Re: [Ineligbility for Interim Status
Tulsa, Oklahoma Plant - OKD064558703

Dear Mz, Summerbell;

This is to inform you that the U, S. Envirgnmental Protestion Agency (EPA) believes that,
based on the information you have provided to EPA, the Blue Circle, Incorporated facility
in Tulsa, Qklahoma (Blue Circle) doss not qualify for interim status under 40 CFR
§266.103 (2)(1)(ii), 56 Federal Register 7134, 7213 (February 21, 1991).

On August 21, 1991, Blue Circle applied for interim status by submitting a Part A permit
application and a Certification of Precompliance under the Boiler and Industrial Furnace
(BIF) rule to burn hazardous waste in cement kilos at the Tulsa, Oklahoma facility,
According to the information submitted, the cement kiln at this facility was not burning
hazardous waste prior to the sffective date of the BIF rule. Blus Circls entered into a
contract on August 20, 1991, for the comstruction necessary to accommodate the use of
hazardous waste fuels in the cement kiln at this facility.

One of the requirements for interim status under Subssction 3005 (e)(1)(A); 42 U.S.C.

§ 6525 (e)(1)(A) of the Resource Conservation and Recovery Act (RCRA) is that g facility -
be in existence on the effective date of statutory or regulatory changes under RCRA that

render the facility subject to the requirement to bave a permit under RCRA Section 3005.

Pursuant to subsection 3004 (q) of RCRA, 42 U.S.C. § 6924 (q), on February 21, 1991, the

EPA promulgated the BIF rule for the burning of hazardous waste in beilers and {ndustrial

furnaces, including the requirement for a permit. 56 Fed, Reg. 7134 ( February 21, 1591),

The BIF rule became effective August 21, 1991.

&b+ 8"
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[elxisting or in existeucs means & boiler or !.ndustr{mr ~ pace that on or before
August 21, 1991 is either in operation burning or processifig hazardous waste of for
which construction (includlng the ancillary facilities to burn or process the hazardous
waste) has comme ced. A facility has commenced construction if owner or operator
has obtained the Federal State, and local approvals or permits necessary to begin
physical canstructon; and either:

(A) A continucus on-site, physical comstruction program has
begun; or '

(B) the owner . apd operator has entsred into contractusi
obligations - which caanot be canceled or modified without
substantial last « for physical construction of the facility to be
completed within a reasonabie time." _

In order for a facility to be considered "in existence”, all Federal, State, and local approvals
must be obtained if the regulations o8 which the approvals are based specifically regulate
the treatment, storage or disposal of Bazardous waste of the location of 2 hazardous waste
management facility. Section 3,132 of the Rogers Couaty Zoning Regulations, specifically
regulates the location of hazardous waste facilities. The Resolution passed by the Rogers
Couaty Board of County Commissioness, on August 12, 1991, states that the propesed
burning of hazardous waste at Blue Circle violates thess zoning regulations and is not
approved by Rogers County Commissioners.

The burning of hazardous wasto at Blue Cirele is subject to the Section 3.13.2 of the
Rogers County Zoning Regulatiops. Approval of this activity at Blue Circle, is necessary
for the Tulsa Plant to meet the defigition of an existing facility under RCRA. Blue Circle
did pot obtain the approval to bura hazardous waste at the Tulsa Plant prior to the
effective date of the BIF Rule, therefore, the Tulsa Plaat is not an existing facility.

Under 40 CFR §266.103 (2)(1)(l), the storage and trausfer uaits which Blue Circle . -

proposes to construct are v apcillary facilities’ to process nazardous waste. As s result,
Blue Circle was required to enter into & contract by August 21, 1991, for construction of
thege facilities "to be completed within 2 reasonable time". The contract provided to EPA
by Blue Clrcle does not contain 2 copstruction schedule. Furthermore, In response to 2
RCRA § 3007 ioformation request which specifically sought a copy of a copstruction
schedule, Region 6 was informed that 86 construction schedule, otber than the copstruction
contract, existed. Therefore, Blue Circle has got entered into 8 coutract for construction

to be completed within a reasonable time.

Blue Circle did got obtain all the "Federal, State and local approvals o permits necessary
to bfg‘lg‘ physical camn'ucdoq‘ or "contractual obligations for the physical comstruction of
DB D rared within a reasonanle rme " prior to the effective date of the BIF



¢ Clrcle did not ot;:n .t "Federal, State and local of[ - s or permits necessary
to begin physical construction® or "contractusl cbligations for tho-physical copstruction of
the facility to be completed within a reasonable time * prior to the effective date of the BIF
rule. The Tulsa Plant, therefore, was 0ot %in existence” and does not qualify for Federal

ipterim status under RCRA.

If you have any questions concerning this matter please contact Mr. Ruben Casse of my
staff at (214) 655-6785.

Sincarely yours,
St

#~Allyn M. Davis, Director
Hazardous Waste Management Division (6H)

c¢e: Damon Wingﬁeld, QOSDH
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IN THE UNITED STATES DISTRICT COURT FOR THE 4@" ?-
NORTHERN DISTRICT OF OKLAHOMA { 7

PEMBERTON NISSAN, INC.,
an Oklahoma Corporation,

Plaintiff,

vs. 92-C-208-B

NISSAN MOTOR CORPORATION IN U.S.A.
a California Corporation,

Defendant,

Upon consideration of the Joint Application for Dismissal
with Prejudice, the Court finds ﬁhat the Application is meritorious
and should be granted.

IT IS THEREFORE ORDEﬂED, ADJUDGED AND DECREED that the
above-captioned lawsuit be QIamissed with prejudice to its

refiling.

g/ THOMAS R BRETT

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
DAVID A. WHITE,
Plaintiff,

Case No. 90-C-421-B

FILED

!,U f"' !‘J', 1992

Richard M. Lawrence, Clerl
U.S. DISTRICT COURT
NORTPERN DISTRICT OF OKLAHOMA

V.

UNIVERSITY OF TULSA, THE
UNIVERSITY OF TULSA COLLEGE
OF LAW, PROFESSORS CHAPMAN,
HAGER, LIMAS, TANAKA, CLARK,
ADAMS; AND SHEILA POWERS,

vvwwkuvw\.—vuv

Defendants.

AMENDMENT TO ORDER

Before the Court is an amendment to the Court's order of July
29, 1992. The order is hereby amended as follows:

On Page 9, lines four and seven, the word "Plaintiff" shall be
substituted for the word "Defendant".

In addition, on Page 3, Footnote 1 shall read as follows:

count I, intentional and/or negligent infliction of emotiocnal
distress; Count II, negligence; Count III, invasion of privacy and

Count V, breach of contract. Firs} Amended Complaint.

IT IS SO ORDERED, this 1992.

UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKET

FEDERAL DEPOSIT INSURANCE CORPORATION, ) DATFAUG 41992
in its corporate capacity, )
)
Plaintiff, )
vs. B ) No. 90-C-852-E
)
BEACON DEVELOPMENT, INC., an )
Oklahoma corporation, et al. }
)
Defendants. )
- )
FEDERAL DEPOSIT INSURANCE CORPPRATION, )
in its corporate capacity, as Buccessor )
in interest to United Oklahoma Bank, ) F I L E D
an Oklahoma State chartered financ1al )
institution, g AUGO 31992
Third-Party Plaintiff, ) ntwgdgs%;rggngguggrk
) HORTHERK DISTRICT 6F GKLAHOMA
vs. )
)
CLIFFORD JAY MILLER, JOHN W. MAYES and )
ROBERT H. MITCHELL, )
)
)

Third-Party Defendants.

FINAL ADMINISTRATIVE CLOSING ORDER

AS TO FDIC AND CLIFFORD JAY MILLER
Pursuant to a Compromise Settlement Agreement executed by
Third-Party Plaintiff Federal Deposit Insurance Corporation in its
corporate capacity as successor in interest to United Oklahoma Bank
("FDIC") and Third-Party Defﬁﬁﬁant Clifford Jay Miller ("Miller"),
the parties have agreed to tﬁ@'disposition of the above captioned
case with respect to FDIC's claims against Miller. Pursuant to the
terms of said Agreement, thisfﬁasa should be and is hereby ordered
Administratively Closed for aiﬁariod of three years and two months

with prejudice to the rights of Miller and/or FDIC to reopen the



proceeding as to each other. Prﬁvided, however, FDIC shall retain
the right to reopen this proceeding upon Application for the
purpose of filing and enforcing a Stipulated partial Journal Entry
of Judgment in Favor of Third-Party Plaintiff FDIC executed by
counsel for Miller and FDIC in the event of default by Miller as
defined in the Compromise Settlmment Agreement and other documents
executed therewith.

If within three years and two months from the date of this
order, FDIC has not filed an Application to Reopen this proceeding,

then this action shall be dismiBsed with prejudice.

o/ JAMES O ELLISON

United States District Court Judge
APPROVED:

/

Ga W. BHile, E
BOESCHE DERMO & ESKRIDGE
800 ONEOK/Plaza

100 West 5th Street
Tulsa, Oklahoma 74103
(918) 583-1777

ATTORNEYS FOR DEFENDANT AND THIRD~-
PARTY PLAINTIFF FEDERAL DEPOSIT
INSURANCE CORPORATION

N

Bart A. Boren, Esdg.
WILLIAMS, LUTTRELL & BOREN
401 North Hudson

Suite 200

Oklahoma City, OK 73102
(405) 232-5220

ATTORNEYS FOR THIRD-PARTY DEFENDANT
CLIFFORD JAY MILLER -



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA ENTERED ON DOCKET

AUG 41992

DAT

FEDERAL DEPOSIT INSURANCE
CORPORATION, IN ITS CORPORATE
CAPACITY,

Plaintiff,

Case No. 90-C-852-E

VS.

)

)

)

)

)

)

)
BEACON DEVELOPMENT, INC., an )
Oklahoma corporation, RICHARD C. )
DAVIS, a single person; BEACON )
REALTY INVESTMENT COMPANY, a general )
partnership; FEDERAL DEPOSIT INSURANCE )
CORPORATION, as successor in interest )
to United Oklahoma Bank; RAYMOND DALE )
LEWIS a/k/a RAYMOND D. LEWIS, JUDY )
MAE GRAHAM, a single person, NOVA )
ARLENE LEWIS, if living, or if )
deceased, her unknown successors, )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

FILED
AUGO 3 1992
Lawrence, Ck{_fk

pichard M. Latiergy

tlju'xr?i'im DISTRICT 9F OKLAOMA

Defendants.

FEDERAL DEPOSIT INSURANCE
CORPORATION, in its corporate
capacity, as successor in interest

to United Oklahoma Bank, an Oklahoma
state chartered financial

institution,

Third-Party Plaintiff,
V8.

CLIFFORD JAY MILLER, JOHN W. MAYES
and ROBERT H. MITCHELL,

Third-Party Defendants.

AGREED JUDGMENT

This matter comes on for hearing upon the agreement of the appearing parties, as shown
by the signatures of their counsel below, and the Court being fully advised of the settlement

agreement entered into among the parties appearing in the case next examined the court files



and the original complaint“;nd other instruments offered by Plaintiff;and the Court having heard
the arguments of counsel and being well and truly advised, finds:

1. That it has jurisdiction of the subjcct matter and the parties, trial by jury having
been waived and no necessity existing for a pre-trial conference, and no necessity existing for
a Motion for Default Judgment, the Court fin_cfs that the Defendants Raymond Dale Lewis a/k/a
Raymond D. Lewis and Judy Mae Graham, a single person, have each filed their Disclaimers
herein, and that Nova Arlene Lewis, if 1iving,' or if deceased, her unknown successors, were
served Notice by Publication, have failed to appear, plead or answer and are in default. The
Court conducted a judicial inquiry into the sifficiency of Plaintiff’s search to determine the
names and whereabouts of the Defendants who were served herein by publication, and based on
the evidence adduced, the Court finds that Plaiﬁt:iff has exercised due diligence and has conducted
a meaningful search of all reasonably avail&ﬁle sources at hand. The Court approves the
publication service given herein as mccting::both statutory requirements and the mmnimum
standards of federal due process; and that said Defendants have failed to answer in the time
allowed and are in default; and the appearing parties have shown to the Court that the disputes
among them have been settled and resolved, and that as a part of the settlement judgment should
be entered on the terms herein stated.

2. That the Plaintiff, Federal Dcpoﬁit Insurance Corporation, in its corporate capacity,
should have and recover judgment in rem ori- its first and second claims for relief finding that
there is due, owing and unpaid to Plaintiff on the Note and Mortgage sued upon in its first and
second claims for relief the sum of $269,418.30, plus interest at the rate of 12% per annum from
June 18, 1984: $225.00 for abstract expense; plus advances for taxes and insurance and costs
herein under its Note dated June 18, 1984, and that it owns a good and valid first mortgage on

the following described property situated in Tulsa County, Oklahoma, to-wit:

A tract of land in the NVs, EV2, Wh, NE%, NW¥%, of Section 8, Township 19
North, Range 14 East, LM., Tulsa County, Oklahoma, described as BEGINNING
on the West line of the NY%, EV2, WY, NEY, NW4, said point being 70 feet South
of the North line of Section 8; THENCE North 89°43°00" East, 150 feet to the
point or place of beginning; THENCE continuing North 89°43°00" East, 169.84
feet: THENCE South 00°25°39" East, 266 feet; THENCE South 89°43°00" West,
140 feet: THENCE North 00°25°39" East 13.50 feet; THENCE South 89°43'00"
West 179.82 feet; THENCE North (00°25°50" West, 92.50 feet; THENCE North
89°43°00" East 100 feet; THENCE North 00°25’50" West, 137.50 feet; THENCE
North 89°43°00" East, 50 feet; THENCE North 00°25°00" West 22.50 feet to the
point or place of beginning,

superior 1o the claims of all Defendants, same to be sold with appraisement on Praecipe filed,

2



if not paid forthwith, said"‘r%riortgage having been recorded in the office of the County Clerk of
Tulsa County, Oklahoma on January 17, 1984, in Book 4759, page 1454 as allegec in the second
claim for relief in Plaintiff’s complaint.

3. That the Plaintiff, Federal Deposit Insurance Corporation, in its corporate capacity,
should have and recover a further judgment iuforming the mortgage sued upon in its second
claim for relief in its complaint to include a perpetual easement reserved in a Deed recorded in
the office of the Tulsa County Clerk in Book 4197, page 887, which easement allowed the
grantors or their assignees to construct sewer lines, electrical, telephone, water or gas or any other
utility, and for the purpose of ingress and egress without reservation, across a tract which is
described as follows, to-wit:

BEGINNING at a point at the West line of the N/2 of the E/2 of the W/2 of the
NE/4 of the NW/4, said point beginning 70.00 feet South of the North line of
Section 8, Township 19 North, Range 14 East: THENCE N 89°43'00" E and
paralle] with the North line of Section 8 a distance of 100.00 feet to the point of
beginning; THENCE N 89°43'00" E a distance of 50.00 feet; THENCE S
0°25°50" E a distance of 22.50 feet; THENCE S 89°43°00" W a distance of 50.00
feet: THENCE N 0°25’50" W a distance of 22.50 feet to the point of beginning,

and should have and rccovcf judgment order‘inﬁ that said easement is appurtenant to the property
covered by the mortgage sued upon in Plaintiff’s second claim for relief and the rights under said
easement are also foreclosed by this decree. The property covered by the mortgage sued upon
in Plaintiff’s second claim for relief, includitxg the appurtenant easement, is called Tract One.
4, That the Plaintiff, Federal Dcp()#it Insurance Corporation, in its corporate capacity,
should have and recover judgment in rem fmding that there is due, owing and unpaid to Plaintiff
on the Note and Mortgages sued upon in the third and fourth claims for relief in Plaintiff’s
complaint, the sum of $69,282.29 together with interest thereon of $2,907.16 to October 15, 1987
and thereafter accruing at 12% per annum until paid; plus advances for taxes and insurance; and
court costs herein under its Note dated September 15, 1984 and its Mortgages dated June 10,
1980 and March 3, 1981, and that it owns & good and valid first mortgage on the following

described property situated in Pawnee County, Oklahoma, to-wit:

A tract of land in the Southwest Quart,p:_'; (SW/4) of the Southwest Quarter (SW/4)
of Section 20, Township 20 North, Range 9 East, Pawnee County, Oklahoma:
according to the Government Survey thereof, and more particularly described as
follows: Commencing at the Southwest Corner, THENCE North 0°02°06" West
a distance of 165.02 feet; THENCE North 33°42°55" East a distance of 592.11
feet: THENCE South 89°33°24" East a distance of 328.98 feet; THENCE North
0°02'35" West a distance of 164.65 feet; THENCE South 89°31°26" East a



distance of 214.57 Teet to the point of beginning; THENtCz continuing South

89°31'26" East a distance of 443.36 feet, THENCE South 0°03’06" East a

distance of 259.12 feet, THENCE North 89°33'24" West a distance of 443.36 feet,

THENCE North 0°03°06" West a distance of 259.34 feet to the point of

beginning, LESS AND EXCEPT all oil, gas and other minerals, which tract is

hereafter called Tract Two,
superior to the claims of all Defendants, same to be sold with appraisement on Praecipe filed,
if not paid forthwith, said mortgages having been recorded in the office of the County Clerk of
Pawnee County, Oklahoma, on June 20, 1980 and March 6, 1981, respectively, in Book 251,
page 247 and Book 272, page 289 as alleged m the fourth claim for relief in said complaint.

5. That defaults occurred under said notes and mortgages as alleged in the complaint
and Plaintiff as owner and holder of said notes and mortgages is entitled to judgment as
aforesaid. |

6. That the Defendant/Third-Party Plaintiff Federal Deposit Insurance Corporation,
in its corporate capacity as successor in interest to United Oklahoma Bank, an Oklahoma state
chartered financial institution ("Third- Party Plaintiff"), has a valid second mortgage on Tract
Two superior to the rights of all parties herein except the note, mortgage and judgment of
Plaintiff and the second mortgage is recorded at Book 354, page 583, in the records of the
Pawnee County Clerk. That Third-Party Plaintiff should have and recover judgment in rem on
its second mortgage against Richard C. Davis in the sum of $217,453.42 plus accrued interest
through January 14, 1991 in the sum of $109,632.53, plus interest accruing from and after
Janvary 14, 1991 until paid; plus costs.

7. That judgment should be entered against the Defendants Beacon Development,
Inc., an Oklahoma corporation, Richard C. Davis, a single person, and Beacon Realty Investment
Company, a general partnership, that any right, title or interest that they may claim in Tract One
including the appurtenant easement, is subject and inferior to the note, mortgage and judgment
of Plaintiff, and that any right, title or interest that they may claim in and to Tract Two is subject
and inferior to the note, mortgage and judgment of Plaintiff and subject and inferior to the note,
mortgage and judgment of the Third-Party Plaintiff, and that any and all such rights, titles and
interests are foreclosed by this decree.

8. That Defendants Nova Arlené Lewis, if living, or if deceased, her unknown
successors. are in default and due to such default should be cut off from claiming any interest
in the above described property and that Defendants Raymond Dale Lewis a/k/a Raymond D.
Lewis and Judy Mae Graham, a single person, having filed their Disclaimers herein, should be

cut off from claiming any interest in the above described property.



9. That as a ﬁlﬁﬁ of the settlement agreement entered Thto among the parties, the
claims of the Third-Party Plaintiff against the Third-Party Defendant Robert H. Mitchell should
be dismissed with prejudice. |

10.  That as a part of the settlement agreement entered into among the parties the
claims of the Third-Party Plaintiff against the Third-Party Defendants John W. Mayes and
Clifford Jay Miller are reserved from this order and are to be separately considered and decided
by the Court. The consideration of the reséfve’d claims shall not require notice to nor the
participation of the Plaintiff and other defendants. The Court finds that there is no reason to
delay judgment as herein entered because of-the reserved claims and the Court expressly directs
the filing of this judgment, which is a final adjudication of all controversies properly before this
Court except the reserved claims above set férth.

ALL OF THE FOREGOING IS SO ORDERED, ADJUDGED AND DECREED.

IT IS FURTHER ORDERED, AD.TUDGED AND DECREED by the Court that upon sale
of Tract One including the appurtenant easement, the proceeds from the sale shall be applied as

follows, to-wit:

"FIRST: To the payment of costs of sale and court costs herein.

SECOND: To the payment of the in rem judgment o Plaintiff in the sum of
$269,418.30 pi.s interést thereon at 12% per annum until paid from
June 18, 1984, abstract expense of $225.00, plus advances and costs.

THIRD: The remainder, if any, as the Court may direct.

[T IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that upon the
sale of Tract Two pursuant to this judgment the proceeds from this sale shall be applied as
follows, to-wit:

FIRST: To the payment of costs of sale and court costs herein.

SECOND: To the payment of the in rem judgment of Plaintiff in the amount of

$69,282.29 with interest of $2,907.16 to October 15, 1987 and thereafter
at 12% per annum until paid, plus advances and costs.

THIRD: To the payment of the in rem judgment of Third-Party Plainuff in the
amount of $217,453.42 plus interest accrued through January 14, 1991 in
the amount of $109,632.53, plus interest thereafter until paid, plus costs.

FOURTH:  The remainder, if any, as the Court may direct.

IT 1S FURTHER ORDERED, ADJUDGED AND DECREED by the Court that upon



confirmation of the sales and delivery of Marshall’s or Sheriff’s Deed, said properties shall be
free and clear of the claims of all Defendants and all persons claiming under said Defendants

since the filing of the complaint herein shall have no right, title, interest, claim, lien or demand

in or to said properties.

@/ JAMES O. ELLSON

UNITED STATES DISTRICT JUDGE

APPROVED AND AGREED:

THE LLAW OFFICES OF
HEMRY & HEMRY, P.C.

Lrie i

Wllham P. McDoniel

P.0. Box 2207 L)
Oklahoma City, Oklahoma 73101
(405) 235-3571

Attorneys for Plaintiff

Bob Owen

920 Northwest 18th Street

QOklahoma City, Oklahoma 73106

(405) 524-3986

Attorney for Defendants

Richard C. Davis, Beacon Development, Inc. -
and Beacon Realty Investment Company

/&

ylc
MCDE OTT & ESKRIDGE
800 ONEOK Plaza
100 West Fifth Street
Tulsa, Oklahoma 74103
(918) 583-1777
Attorneys for
Defendant/Third-Party Plaintiff FDIC




Bart A. Boren

WILLIAMS, LUTTRELL & BOREN
401 North Hudson, Suite 200
Oklahoma City, Oklahoma 73102
(405) 232-5220

Attorney for Third-Party Defendant
Clifford Jay Miller

Vs ).

W

Newell E. Wright, &/
2424 Northwest 39th Street
Oklahoma City, Oklahoma 73112
(405) 525-6710

Attorney for Third-Party Defendant
Robert H. Mitchell



IN TEE UNITED §TATES DISTRICT COURT AUG 4 1992
FOR THE NORTHERN DISTRICT OF OKLAHOMA

rdM Lawrence clerk

Blggm(? OF OKIAHBMA

ATLANTIC RICHFIELD COMPANY,

Plaintiff,
Consolidated Cases Nos.

89-C-868-B
89-C-869~B
90-C-859-B
AMERICAN AIRLINES, INC., Et. Al.,

.
Tt Nt Wit Vot Vet Vsl N Vragrsl Vgl gyl Sral®

Defendants.

NOTICE OF DISMISSAL WITHOUT PREJUDICE
Now on this 4th day of August, 1992, all parties hereto please

take notice that pursuant to Rule 41 (a) of the Federal Rules of
Civil Procedure and Section V. of the Case Management Order the
Plaintiff hereby dismisses without prejudice this action against
the following Defendants only, and expressly reserves its causes of
action against all other Defendants, not heretofore dismissed from
this action:

Cherokee Lines,

. Eadpn, OBA #2598
Attorney at W

1717 East 15th St.
Tulsa, OK 74104

918 743 8781

CERTIFICATE OF MAILING

The undersigned certifies that on August 4, 1992, a true and
correct copy of the above instrument / pleading was mailed with

postage prepaid to the following persons:



.........

Mr. Larry Gutterridge, Co=Counsel for Plaintiff, 633 West
5th Street, 35th Floor, Los Angeles, California %0071

Mr. William Anderson, Attoiney at Law and Liaison Counsel
and Co-Lead Counsel for ers and Non-Operator Lessees
Group, 320 South Boston Building, Suite 500, Tulsa, OK 74103

Mr. John Tucker, Lead Coufisel for Non Group Generators
and Transporters, 2800 Fourth National Bank Building,
Tulsa, OK 74119

Mr. Steven Harris, Attorﬁly.at Law and Lead Counsel for
Operators Group, Suite 260 Southern Hills Tower, 2431
East 61st Street, Tulsa, 0K 74136

Mr. Charles Shipley, Attorney at Law and Settlement Coord-
inator, 3600 First National Tower, Tulsa, OK 74103

ichael Graves, and Mr. Matthew
Livengood, Attorneys at W and Lead Counsel for the Sand
Springs PRP Group, 4100 nk of lahoma Tower, One

Williams Center, Tulsa, OK 74172 ; ig:iij:::;

Ms. Claire V. Eagan, Mr. H

(\_ \_ Name
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*WILKSTIP,AUG*

UNITED STAT DISTRICT COURT FOR THE

NORTHER :ISTRICT OF OKLAHOMA
CHARLES A. WILKINS,
PLAINTIFF,
vSs.

NUMBER 91-C-766-B
CITY OF TULSA, OKLAHOMA, 1
A MUNICIPAL CORPORATION A
BY AND THROUGH THE TULSA
COUNCIL ON AGING, AND TUL
AREA AGENCY ON AGING, AND
OSAGE COUNTY, OKLAHOMA,
ACTING THROUGH THE OSAGE
BOARD OF COUNTY COMMISSIO
DEFENDANTS.

AUT 3 1962
F hardM

'»rence (‘1 rk
MMIWLQ, o

STIPULATION OF DISMISSAL

COMES NOW THE PLAINTIFF h
claim of the Plaintiff a
through the 0Osage County
Oklahoma acting through °
stipulates to said dismis

1n and dismisses without prejudice the
gainst Osage County, Oklahoma, acting
rd of Commissioners. Osage County,
Osage County Board of Commissioners

LARRY STUART /s

OSAGE COUNTY DISTRICT ATT

BRUCE W. GAMBILL O
GAMBILL & ASSOCIATES
ATTORNEY FOR PLAINTIFF

COPY
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IN THE UNITED STATES DISTRICT COURT AUG 41997
FOR THE NORTHERN DISTRICT OF OKLAHoMA DATE

MAGGIE R. HARREL,
Plaintiff,

vs.

No. ¢1-C-503-E /
| FILED

AUGO 41992 6\3 ’

Richard M. Lawrence, Clark
. 8. DISTRICT COURT
SORTHERN DISTRICE OF OKLAHOMA

WAL-MART ASSOCIATES GROUP
HEALTH PLAN,

Defendant.

OR A DGMENT

Comes now before ihergprt for its consideration Plaintiff's
Motion for New Trial and Alternative Motion to Amend Judgment.
After review of the record, the Court finds that its previous Order
entered on ﬂay 21, 1992, should be affirmed; Plaintiff's Motion for
New Trial and Alternative Mdticn to Amend Judgment should be
denied.

continuation coverage under group health plans is regulated
under the Employee Retiremenﬁ-lncome Security Act (ERISA), 29
U.S.C. §§1001 - 1461 (1982 ané}Sup.Vol. 1991), as amended by the
Consolidated Omnibus Budget Readhciliation Act of 1985 (COBRA), 29
U.S.C. §§1161 - 1168 (1982 and Sup.Vol. 1991).

Under 29 U.S.C. §§1161, Continuation Coverage Under Group

Health Plans, a "qualified beneficiary" is entitled to elect within
an election period (see §1165 infra.) continuation coverage under
the group health plan. The Court finds Plaintiff is a qualified
pbeneficiary. Continuation coverage means the coverage which, as of

the time it is provided, is identical to the coverage provided



under the plan to similarly siguated beneficiaries under the plan
with respect to whom a "qualifying event" has not occurred.

The Court finds Plaintiﬁf's argument, oral and written,
concerning the nature of heér termination and exact date of
termination unpersuasive. Morﬁ#ver, the undisputed facts establish
that regardless of whether Plaﬁﬁtiﬁf's termination was voluntary or
involuntary, Plaintiff after c@ﬁsulting with an attorney, failed to
comply with the February 1&, 1992, notice requirements to
"continue" her coverage puréﬁhnt to the provisions of COBRA.
Further, at no time followiﬂﬁ'.lanuary' 26, 1991 did Plaintiff
affirmatively elect to remit afﬁimely premium payment to the health
plan to keep her coverage inf'_ force. Accordingly, Plaintiff's
coverage ended January 26, 1931, two days prior to surgery.

IT IS THEREFORE ORDERED tBat Plaintiff's Motion for New Trial

and Alternative Motion to Amend Judgment is hereby denied. This

Order affirms the Court's pri&? Order entered on May 21, 1992.

So ORDERED this ?“ar’day of August, 1992.

_ 0. ELLISON, Chief Judge
"MED STATES DISTRICT COURT
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o
DISTRICT COURT FOR THE' § -
RICT OF OKLAHOMA e o

IN THE UNITED STAT]
NORTHERN

JOSEPH COTTON, : /yb
Plaintiff, g gias
" g 026078 o
RON CHAMPION, g
Defehdant. ;

ORDER RANSFER CAUSE

etition for Writ of Habeas Corpus which the

The Court having examined the P
Petitioner has filed finds as follows:
(1)  That the Petitioner was ccf':::i:_'::"'-cted in Oklahoma County, Oklahoma, which is

located within the territorial jurisdiction of the Western District of Oklahoma.

(2) That the Petitioner dematidds release from such custody and as grounds
therefore alleges he is being deprived of his liberty in violation of rights under the

Constitution of the United States.

States District Court for the Western Dlsmct of Oklahoma.

IT IS THEREFORE ORDERED:

(1)  Pursuant to the authority ¢cofitained in 28 U.S.C. §2241(d) and in the exercise
of discretion allocated to the Court, thig-¢ause is hereby transferred to the Untied States
District Court for the Western District of Oklahoma for all further proceedings.

(2)  The Clerk of this Court f mail a copy of this Order to the Petitioner.



p,
Dated this 5/ day of QA 4 4—4) . , 1992,
A

THOMAS R. BRETT
UNITED STATES DISTRICT COURT




IN THE UNITED DXISTRICT COURT FOR TT:E I L E D

NORTHERN DISTRICT OF OKLAHOMA |
AUGO 31992 (’E\/

Richard M. Lawrence, Cleric

FEDERAL DEPOSIT INSURANCE CORPORATION, U. S. DISTRICT COURT
in its corporate capacity, NORTHERN DISTRICT OF OXLAHOAA
Plaintiff,

)
)
)
g ,
vs. ) No. 89-C-144-E //
)
HENDERSON HILLS SHOPS, INC., )
)
)
)

et al., ENTERC
certanta. Eﬁ“ﬁf"’ DOCKET
Defendants,
JURGMENT
This cause coming on for hearing this 2 /ﬂ/ day of
/h%%&&i : 1932, before the undersigned Judge, the parties

appearing by and through their attorneys of record, and it appear-
ing to the Court that this is a suit upon a promissory note, and
for foreclosure of a mortgage upon real estate securing the same,
which said real estate is located in the County of Creek, State of
Oklahoma, and for recovery upon a guaranty;

It further appearing to tﬁh Court that due and legal service
was properly obtained by serving the defendants with summons herein
more than 20 days prior to thi$ date:

And it further appearinq to the Court that the defendants
Henderson Hills Shops, Inc., and C. A. Henderson (the "Defendants")
have answered and admitted the allegations of the Complaint, the
Court further finds and adjudges as follows:

1. On or about August 21, 1982, Defendant Henderson Hills
Shops, Inc. executed a promissory note in the principal sum of

$320,000.00 in favor of Century Bank (the "Note").



2. FDIC, in its corporate capacity, is successor to all of
the Bank's right, title and interest in the Note and all related
security agreements and guaraﬁties.

3. By its Judgment dated __ Fiecvowy & , 1992, this Court

has previously ordered, adﬁﬁﬁged and decreed that Defendant
Henderson Hills Shops, Inc. h&ﬁﬁfailed to pay the indebtedness due
pursuant to the Note and is iniaafault thereunder, and has ordered
foreclosure of the Mortgage sééuring the Note.

4. As additional security for the Indebtedness, Defendant
C. A. Henderson executed and_ﬁelivered to the Bank on August 1,
1982, a guaranty (the "Guaranﬁy") of the Indebtedness, which was
reaffirmed on August 1, 1985.:f

5. After giving effecﬁ-io the value of certain collateral
securing the Indebtedness, the;ﬁémaining amount of the Indebtedness
guaranteed by the Guaranty- is Seventy-Five Thousand Dollars
($75,000.00) . |

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court
that the Plaintiff have and recover from Defendant C. A. Henderson
the principal sum of $75,000Tb0, together with interest at the
statutory rate after the date:@f this judgment, and the costs of
this action. |

For all of which, let exédution issue.

‘STATES DISTRICT JUDGE



APPROVED:

[T

Bradley K. Beasley, OBA No. 628
R. David Whitaker, OBA No. 10520
of BOESCHE, McDERMOTT & ESKRIﬁﬁE
800 ONEOK Plaza _
100 West Fifth Street

Tulsa, OK 74103

(918) 583-1777

ATTORNEYS FOR FEDERAL DEPOSIT
INSURANCE CORPORATION

i

Joseph H. Bocock, Esg.
MCAFEE & TAFE

Two Leadership Square
10th Floor

Oklahoma City, OK 73102

ATTORNEY FOR DEFENDANTS
HENDERSON HILLS SHOPS, INC.
AND C.A. HENDERSON

Is\HHills.Jmt\RDW-8
August 28, 1991



C

ENTERED ON DOCK

1992
DM’EE’/

IN THE UNITED STATES DISTRICT COURT FOR e I I m
NORTHERN DISTRICT OF OKLAHOMA

Ty,

e

F}ich.,r‘_, “7 "3 .ff_,—"'f"'_.“ \/\

STEPHAN D. WILLIS, ) U, S
NGEFHF’?},' rhh‘r; Cf

) DJ}}{,FCQRT-

Plaintiff, ) .
)

v. ) 91-C-842-B /

)
STANLEY GLANZ, et al, )
)
Defendants. )
ORDER

The Court has for consideration the Report and Recommendation of the United

States Magistrate Judge filed July 9, 1992 in which the Magistrate Judge recommended
that the Motion for Summary Judgment be granted.

No exceptions or objections have been filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the record and the issues, the Court has concluded that
the Report and Recommendation of the United States Magistrate Judge should be and
hereby is adopted and affirmed.

It is, therefore, Ordered that the recommendations of the Magistrate Judge are

hereby adopted as set forth above.



SO ORDERED THIS ?/”—‘%ay of (21 & , 1992.
C

/
TN et R

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




o

FOR THE NORTHERNWRISTRICT OF OK

IN THE UNITED STATES DISTRICT cgm L E D (;&/

AUGO 3 1992 .
a, Clot
gg’;%i;(;l:lTAN LIFE INSURANCE 3 aﬁ%;ﬁ%ﬁ?ﬁ:gnt &Ji?:&
Plaintiff, ) /
vs. ; Case No. 92-C-415-E
JANELL RUTH VAN Y, and the ;
Goror, | 2 of Bobert L. ) ENTERED ON DOCKET
Defendants. ; DATE AUG 4 1992

ORDER AND JUDGMENT

With the agreement of Plaintiff, Metropolitan Life Insurance Company
("Metropolitan"), and Defendant, Janell Ruth Van Y ("Van Y"), the Court hereby enters
the following Order and Judgment in this matter, pursuant to F.R.C.P. 58 and 79.

1. Metropolitan is a corporation organized and existing under the laws of the
State of New York, with its principal place of business in New York. Metropolitan is
authorized to do business and is doing business in the State of Oklahoma.

2. The jurisdietion of this Court is invoked pursuant to 28 U.S.C. §1331, 28
U.S.C. §2201, Rule 22 of the Federal Rules of Civil Procedure, and the Federat
Employees Group Life Insurance Aet, § U.S.C. §8701 et seq. and 5 C.F.R. §870 et seq.
(hereinafter "FEGLI"). Metropolitan's claim arises under the FEGLI Act, thus raising a
federal question for purposes of 28 U.S.C. §1331.

3. The Court has personal jurisdiction over Van Y, who was served with process
on or about May 15, 1992. Venue properly lies in this Court pursuant to 28 U.S.C.
§1391(b). Van Y resides within this judicial district and the claim arose in whole or in
part within this judicial district. |

4. Robert Lee Garot ("Garot"} was employed as a federal police officer for tt;e

United States Postal Inspection Service. As such, Garot was entitled to life insurance



coverage under the Federal Employees Group Life Insurance Program whieh is
administered by the Office of Personnel Management. Coverage was issued through
Metropolitan's group policy number 17,000-G, as amended (the "Policy"). A specimen of
the Policy is attached to Metropolitan's Complaint for Declaratory Judgment and
Interpleader as Exhibit "A" and incorporated by reference. The face amount of coverage
for Garot under the Policy is $22,000.ﬂ_ﬂ.

5. On or about November 22,' 1.990, Garot died. The Policy was in fuil force and
effect at the time of his death, Metropolitan currently holds the sum of $24,313 .76,
which represents the face amount of coverage and accrued interest, the total amount due
under the Policy.

6. Pursuant to the FEGLI Aet and the Policy, upon Garot's death, Metropolitan
was obligated to pay the benefits in the following order of precedence:

The amount of group life insurane¢e and group accidental death insuranece in

force on an employee at the date of his death shall be paid, on the

establishment of a valid elaim, to the person or persons surviving at the date

of his death, in the following order of precedence:

First, to the beneficiary or beneficiaries designated by the
employee in a signed and witnessed writing received before
death in the employing offiee or, if insured because of receipt
of annuity or of benefits under subchapter I of chapter 81 of
this title as provided by seetion 8706(b) of this title, in the
Office of Personne! Management. For this purpose, a
designation, change, or cangellation of beneficiary in a will or
other document not so executed and filed has no force or

effect.

Second, if there is no designated beneficiary, to the widow or
widower of the employee.

Third, if none of the abeve, to the child or children of the
employee and descendants of deceased children by
representation.

Fourth, if none of the above, to the parents of the employee or
the survivor of them. "

Fifth, if none of the abowe, to the duly appointed executor or
administrator of the estate of the employee.

Sixth, if none of the sbove, to other next of kin of the
empioyee entitled under the laws of the domicile of the

-2 -
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employee at the date of his death.
5 U.S.C. §8705(a). See also Exh. "A" to Metropolitan's Complaint, pp. 5-6. The Policy
also provides that if any benefieciary named by the insured predeceases the insured, the
rights of such a beneficiary automatically terminate. Exh. "A", p. 5.

7. Garot originally designated Vivian Garot, his mother, as beneficiary of the
Policy. Vivian Garot died on March 13, 1987, and therefore any rights to the proceeds
she may have had terminated at that time.

8. Van Y submitted a claim for death benefits by reason of Garot's death dated
January 19, 1991. Van Y claimed entitlement to the proceeds of the Policy as the
"Common Law Wife" of Garot. A true and correct copy of the claim for benefits is
attached to Metropolitan's Complaint for Declaratory Judgment and Interpleader as
Exhibit "B".

9. During the course of its investigation into the claim, Metropolitan
discovered certain documentation whi-é-h caused doubt and rendered Metropolitan unable
to conelude that it could safely pay thﬁ-'proceeds to Van Y. That documentation received
by Metropolitan included a copy of the Last Will and Testament of Robert Lee Garot,
dated July 16, 1986, which stated in part that:

| declare that [ am not now married, whether by legal ceremony or by

ecommon law. [ have children. I intentionally disinherit them from taking

under my Will. Should any or all of them contest this Will, each contestant

shall receive the sum of One Dollar and No/100 ($1.00).

Last Will and Testament of Robert Lee Garot, a copy of which is attached to
Metropolitan's Complaint for Declaratory Judgment and Interpleader as Exhibit "C", p. 1.

10. In addition, Metropolitan received copies of portions of Garot's tax returns
for the years 1981, 1982, 1983, 1984, 1886, 1988 and 1990, which reflected Garot's filing
status as "Single". Copies of the portlﬁns of the tax returns received by Metropolitan are
attached to Metropolitan's Complaint for Declaratory Judgment and Interpleader as

Exhibit "D".



11. On or about May 8, 1992, Van Y instituted a proceeding in the Probate
Division of the Distriet Court of Tulsa County pursuant to 84 Okla.Stat. §251 et seq. in
order to determine succession or helrship of Garot, being Case No. P-92-405 in that
Court. Pursuant to that proceeding, Van Y sought to have the Court declare the heirs at
law of Garot.

12. Pursuant to its Order of June 30, 1992, the Court in Case No. P-92-405
determined that Van Y was the common law wife of Garot and that there were no other
successors, relations, or relatives or issue of Garot. A true and correct copy of the
Judgment is attached hereto as Exhibit "1" and incorporated herein by reference.

13. Based upon the Judgment in Case No. P-92-405, the Court hereby finds that
as common law wife of Garot, Van Y is entitled to the proceeds held by Metropolitan and
which are due and owing under the Poliey, and that there exist no other heirs at law of
Garot who may be entitled to such proceeds.

14, Metropolitan, upon payment of $24,313 .76 to Van Y, is discharged from
any and all further liability to Van Y or any other alleged heirs at law of Garot. Van Y
and/or any other aileged heirs at law of Garot are barred from asserting any other or
further claims against Metropolitan relating to the Policy or the matters arising out of or
relating to Metropolitan's Complaint,

15. The parties shall bear their own respective attorney's fees and costs.

Dated this 3| ‘Si: day of July, 1982.

lison, Chief Judge

AGREED TO AND APPROVED:

Timothy A. Carrley
Attorney for Plaintiff



e (2

Jgmes Pratt c
torney for Defendant Van Y

il BT
‘Janeil Ruth Van Y, Defendant
/ 7

A\TAC\07-92430\cls



~ -~ OBA# 7279
IN THE DISTRICT COURT OF TULSA coun'rmgmr -
STATE OF OKLAHOMA ET OEUR
JANELL RUTH VAN Y JUN 30 199

Plaintiff,

00N €. ausy,
STUTE G G Ty Gk,

VS.

The UNKNOWN SUCCESSORS, REL- Case No. P 92-405

ATIONS, RELATIVES, or ISSUE,
of ROBERT LEE GAROT, Deceased,
whether living or dead; and
METROPOLITAN LIFE INSURANCE
COMPANY,

Defendants.
ORDER

THIS MATTER coming on for the regularly set and published
hearing date, June 22, 1992, at 10:30 o'clock a.m., before the
undersigned Judge, upon Plaintiff's Petition to Determine Succes-
sion or Heirship, pursuant to 84 0.S. § 251, et. seq., the case
being called, the Plaintiff being present in person, and through
her attorney of record, James HR. Pratt; the Defendant Metropolitan
Life Insurance Company, having received actual notice of this
hearing, but failing to appear; and proof of publication as re-
quired by law being made, supported by affidavit, but no other
parties appearing as a resu1t thereof;

The Court, having reviewed the Court file, having heard
the testimony of three sworn witnesses, and having examined the
exhibits admitted, does hereby FIND:

1) That the Defendant Metropolitan Life Insurance Company,
received actual notice of this hearing, but failed to appear;
and, Further, that constructive notice was given to the public
by publication as required by law, supported by affidavit, but

that no other parties appear as a result thereof.

EXHIBIT

1




1 ——

S 2) That byiélear, convincing, and un£éfuted evidence the
Plaintiff and ROBERT LEE GARQOT decided on September 15, 1983
to, and did establish an exclusive relationship to cohabit as,
and hold themselves out to all the world as, Husband and Wife,
by common law marriage,

3) That by clear, convincing, and unrefuted evidence,
ROBERT LEE GAROT and the Plaintiff remained Husband and Wife
continually, and uninterruptedly until the death of said ROBERT
LEE GAROT on the 22nd day of November, 1991l.

4) That by clear, convincing, and unrefuted evidence the
Plaintiff is the Widow of ROBERT LEE GAROT.

5) That there are no other successors, relations, relatives
or issue, whether living or dead, of ROBERT LEE GAROT.

6) That this case appears to be a proper case for the
assessment of attorney's fees pursuant to either or both of 36
0.5. § 1219, & 23 0.S. § 103.

THEREFORE, it is DECLAREﬁ, ORDERED, ADJUDGED, AND DECREED:

7)  That ROBERT LEE GAROT and JANELL RUTH VAN Y were contin-
uwously, and uninterruptedly Husband and Wife from and after Sep-
tember 15, 1983, until the death of ROBERT LEE GAROT, on November
22, 1990.

8) That the Plaintiff is the Widow of ROBERT LEE GAROT,

9) That there are no other successors, relations, relatives
or issue, whether living or dead, of ROBERT LEE GAROT.

10) That the Court will entertain the issues of attorney's

fees and costs upon application of the Plaintiff.

Memorialized this :an‘c’ day of _—/)0(—/\1 , 1992,
/



JAMES R. PRATT - OBA #7279
Attorney for Plaintiff
P.O. Box 690534

Tulsa, Oklahoma 74169-0534
(918) 583-9292

GAIL w. HARRIS

The Hon. GAIL HARRIS
JUDGE OF THE DISTRICT COURT




ENTERED ON DQCKET

AUG 4199

DATE

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DONALD COFFMAN, an individual,
Plaintiff,
vs.

No. 92-C-283 E

FILED

AUGO 31992

Richard M. Lawrence, Clerk
U. 8. DISTRICT COURT
SORTHERN DISTRICT OF OKLAHOMA

OKLAHOMA DEPARTMENT OF
CORRECTIONS, RON CHAMPION,

in his representative

capacity and as an individual,
OKLAHOMA DEPARTMENT OF PUBLIC
SAFETY, R. G. WALDON, In his
representative capacity and

as an individual, OSAGE COUNTY
SHERIFFS DEPARTMENT,

Defendants.

T I T T R g S Tl S N I g

ORDER OF DISMISSAL

NOW, on this, the 3 day of éZAcéxéagkﬁr, 1992, Plaintiff's
application for dismissal with prejudiéé having been considered and

the Court having found good cause for Plaintiff's dismissal with
prejudice to refiling. The Court has further been advised that
counsel for Defendant has no objections hereto.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that this cause be
dismissed with prejudice to refiling.

S/ JAMES O. ELLISON
UNITED STATES DISTRICT JUDGE




- | - e ! l%_\ o
e n

| s 081842
IN THE UNITED STATES DISTRICT COURT FOR Eichard M. Lewrenes, Clarle

NORTHERN DISTRICT OF OKLAHOMA U. S, DISTRICT COURT
NORTHERR DISTRICT 0F GxiAs0iA

JOHN W. SHERROD, - 3 F I L E B
Plain o Mes0s OF

JIM EARP, ) o
Defendant. g

ORDER
The Court has for consideration the Report and Recommendation of the United
States Magistrate Judge filed June 30, 1992 in which the Magistrate Judge recommended
that the Motion to Dismiss be granted.
No exceptions or objections have been filed and the time for filing such exceptions
or objections has expired.
After careful consideration of the record and the issues, the Court has concluded that

the Report and Recommendation of the United States Magistrate Judge should be and

hereby is adopted and affirmed.
It is, therefore, Ordered that the recommendations of the Magistrate Judge are

hereby adopted as set forth above.
5oé
SO ORDERED THIS y of (e e - 1992

UNITED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKE

CATE AUG A

UNITED STATES OF AMERICA,

Plaintiff,

vE.

FILED

AUGO 41992

ﬁilcjh%rd M. Lawrence, Clark

J. S, DISTRICT
NORTHERN DISIRICT BF gigl)AlHJDME

)
)
}
}
)
)
MARTIN D. GROSS; DENISBE M. )
GROSS a/x/a DENISE MARGARET )
GROSS; BENEFICIAL FINANCE )
COMPANY; STATE OF OKLAHOMA )
ex _rel. DEPARTMENT OF HUMAN )
S8ERVICES; COUNTY TREASURER, )
Tulsa County, Oklahoma; BOARD )
OF COUNTY COMMISSIONERS, Tulsa)
County, Oklahoma, )

)

)

Defendants. CIVIL ACTION NO. 91-C=-970-E

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this_ﬁégﬁa.day
of e , 1992. The Plaintiff appears by Tony M.
Graham, United States Attorney for the Northern District of
Oklahoma, through Kathleen Bliss Adams, Assistant United States
Attorney; the Defendant, State of Oklahoma exX rel. Department of
Human Services, appears by M. Karen Dale, Esq.; the Defendants,
County Treasurer, Tulsa County, Oklahoma, and Board of County
commissioners, Tulsa County, Oklahoma, appear by J. Dennis
Semler, Assistant District Attorney, Tulsa county, Oklahoma; and
the Defendants, Martin D. Gross, Denise M. Gross a/k/a Denise
Margaret Gross, and Beneficial Finance Company, appear not, but
make default.

The Court, being fully advised and having exanined the
court file, finds that the Defendant, Denise M. Gross a/k/a
Denise Margaret Gross, acknowledged receipt of Summons and

complaint on January 1, 1992; that Defendant, Beneficial Finance



Company, acknowledged receipt of Summons and Complaint on
December 23, 1991; that Defendant, State of Oklahoma ex rel,
Department of Human Services, acknowledged receipt of Summons and
complaint on January 6, 1992; that pefendant, County Treasurer,
Tulsa County, Oklahoma, acknowledged receipt of Summons and
Complaint on December 26, 1991; and that Defendant, Board of
County Commissioners, Tulsa County, Oklahoma, acknowledged
receipt of Summons and Complaint on December 26, 1991.

The Court further finds that the Defendant, Martin D.
Gross, was served by publishing notice of this action in the
Tulsa Daily Commerce & Legallﬂews, a newspaper of general
circulation in Tulsa County, Oklahoma, once a week for six (6)
consecutive weeks beginning May 14, 1992 and continuing to
June 18, 1992, as more fully appears from the verified proof of
publication duly filed herein; and that this action is one in
which service by publication is authorized by 12 0.S. Section
2004 (c) (3) (c). Counsel for the Plaintiff does not know and with
due diligence cannot ascertain the whereabouts of the Defendant,
Martin D. Gross, and service cannot be made upon said Defendant
within the Northern Judicial District of Oklahoma or the State of
Oklahoma by any other method, or upon said Defendant without the
Northern Judicial District of Oklahoma or the State of Oklahoma
by any other method, as more fully appears from the evidentiary
affidavit of a bonded abstracter filed herein with respect to the
last known address of the Defendant, Martin D. Gross. The Court
conducted an inquiry into the sufficiency of the service by

publication to comply with due process of law and based upon the

2



evidence presented together with affidavit and documentary
evidence finds that the Plaintiff, United States of America,
acting on behalf of the Farmers Home Administration, and its
attorneys, Tony M. Graham, United States Attorney for the
Northern District of Oklahoma, through Kathleen Bliss Adans,
Assistant United states Attormey, fully exercised due diligence
in ascertaining the true name and identity of the party served by
publication with respect to his present or last known place of
residence and/or mailing address. The Court accordingly approves
and confirms that the service by publication is sufficient to
confer jurisdiction upon this Court to enter the relief sought by
the Plaintiff, both as to subject matter and the Defendant served
by publication.

It appears that the Defendant, County Treasurer, Tulsa
County, Oklahoma, filed his Answer on January 15, 1992; that the
Defendant, Board of County Commissioners, Tulsa County, Oklahoma,
filed its Answer on January 15, 1992; that the Defendant, State
of Oklahoma ex rel. Department of Human Services, filed its
Answer on July 20, 1992; and that the Defendants, Martin D.
Gross, Denise M. Gross a/k/a Denise Margaret Gross, and
Beneficial Finance Company, have failed to answer and their
default has therefore been entered by the Clerk of this Court.

The Court further finds that on May 16, 1990, Denise
Margaret Gross filed her voluntary petition in bankruptcy in
Chapter 7 in the United States Bankruptcy Court, Northern

District of Oklahoma, Case No. 90-01332-W, and was discharged on

September 11, 1990.



The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa Ccounty, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Twenty (20), Block Four (4), APPALOOSA

ACRES SECOND, an Addition to the Town of

Glenpocl, Tulsa County, State of Oklahoma,

according to the Recorded Plat thereof.

The Court further finds that on February 1, 1978, the
Defendants, Martin D. Gross and Denise M. Gross, executed and
delivered to the United States of America, acting through the
Farmers Home Administration, their promissory note in the amount
of $26,000.00, payable in monthly installments, with interest
thereon at the rate of 8 percent (8%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, Martin D.
Gross and Denise M. Gross, executed and delivered to the United
States of America, acting through the Farmers Home
Administration, a mortgage dated February 1, 1978, covering the
above-described property. Sald mortgage was recorded on
February 1, 1978, in Book 4308, Page 742, in the records of Tulsa
County, Oklahoma.

The Court further finds that the Defendants, Martin D.
Gross and Denise M. Gross a/k/a Denise Margaret Gross, made
default under the terms of thu'aforesaid note and mortgage by

reason of their failure to make the monthly installments due

thereon, which default has continued, and that by reason thereof



the Defendants, Martin D. Gross and Denise M. Gross a/k/a Denise
Margaret Gross, are indebted to the Plaintiff in the principal
sum of $28,098.31, plus accrued interest in the amount of
$6,647.77 as of May 16, 1991, plus interest accruing thereafter
at the rate of 8 percent per annum or $6.1586 per day until
judgment, plus interest thereafter at the legal rate until fully
paid, and the costs of this action in the amount of $298.70 for
the publication fee.

The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of ad
valorem taxes in the amount of $575.00, plus penalties and
interest, for the year of 1991. Said lien is superior to the
interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, Board of
Ccounty Commissioners, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendants, Martin D.
Gross, Denise M. Gross a/k/a Denise Margaret Gross, and
Beneficial Finance Company, are in default and have no right,
title or interest in the subject real property.

The Court further finds that the Defendant, State of
Oklahoma ex rel. Department of Human Services, has a lien on the
property which is the subject matter of this action by virtue of
a Judgment, dated November 1, 1988 and recorded in the records of

Tulsa County, Oklahoma in Book 5139 at Page 574 in the amount of



$1,300.00. Said lien is inferior to the interest of the
Plaintiff, United States of America.

IT I8 THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment against the Defendants,
Martin D. Gross and Denise M. Gross a/k/a Denise Margaret Gross,
in the principal sum of $28,098.31, plus accrued interest in the
amount of $6,647.77 as of May 16, 1991, plus interest accruing
thereafter at the rate of 8 percent per annum Or $6.1586 per day
until judgment, plus interest thereafter at the current legal
rate of 3.5/ percent per annum until paid, plus the costs of
this action in the amount of $298.70 for the publication fee,
plus any additional sums advanced or to be advanced or expended
during this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property.

IT IS8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, oOklahoma, have and
recover judgment in the amount of $575.00, plus penalties and
interest, for ad valorem taxes for the year 1991, plus the costs
of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Martin D. Gross, Denise M. Gross a/k/a Denise
Margaret Gross, Beneficial Finance Company and Board of County
commissioners, Tulsa County, Oklahoma, have no right, title, or

interest in the subject real property.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma gx rel. Department of Human
Services, have and recover judgment in the amount of $1,300.00.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Martin D. Gross and Denise M.
Gross a/k/a Denise Margaret Gross, to satisfy the money judgment
of the Plaintiff herein, an Order of Sale shall be issued to the
United States Marshal for the Northern District of Oklahoma,
commanding him to advertise and sell, according to Plaintiff's
election with or without appraisement, the real property involved
herein and apply the proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoma, in the amount of

$575.00, plus penalties and interest, for

ad valorem taxes which are presently due and

owing on said real property;

Third:

In payment of the judgment rendered herein

in favor of the Plaintiff;



Fourth:
In payment of Defendant, State of Oklahoma

ex _rel., Department of Human Services, in the

amount of $1,300.00.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any

right, title, interest or claim in or to the subject real

t t th .. e
property or any par ereof S/JAMES(IEAUJDN

UNITED STATES DISTRICT JUDGE

APPROVED:

TONY M.

ISS ADAMS, OBA #13625
Assistant United States Attorney
3600 U.S. Courthouse
Tulsa, Oklahoma 74103

Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma



M. KAREN DALE, OBA #13641
Attorney for State of Oklahoma ex rel.
Department of Human Services

Judgment of Foreclosure
civil Action No. 91-C~970-E

KBA/esr




ENTERED ON DOCKeT

IN THE UNITED STATES DISTRICT COURT DATF_’q UG 4 19921
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DAVID ASHBAUGH and SHERRY
ASHBAUGH, Husband and Wife,
and DAVID ASHBAUGH, as Parent
and Next Friend of JENNIFER
ASHBAUGH, DANIEL ASHBAUGH, and
BRENDA ASHBAUGH, Minors,

L

/

Plaintiffs,
Counter-Defendants,

v. No. 92—C—565"€

DAVID A. GOODMAN,

nefendani,

FILED

AUGO 31982

ﬂschafd M. Lawrence Clerk
U. S, DISTRICT COURT
Defendant, ) KORTHERN DISIR!CI BF OKLANOMA

Counter- Plaintiff )

and

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

ks Nt Nttt Vst Nt Nttt Nt Vgt St Nt nmsl Nkt Vel Vant? st st sl Vit gt “ogy?

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Third-Party Plaintiff,
Counter-Defendant,

v.
HEALTH COST CONTROLS,

Third-Party Defendant,
Counter—Plaintifi.

HEALTH COSTS CONTROLS,
Cross- Plaintiﬂf,

V.

DAVID ASHBAUGH and SHERRY
ASHBAUGH, Husband and Wife,
and DAVID ASHBAUGH, as Parent
and Next Friend of JENNIFER
ASHBAUGH, DANIEL ASHBAUGH,
BRENDA ASHBAUGH, Minors, and
DAVID A. GOODMAN,

vavvvuvw“vuuvvv\-ﬂvuuvvvVVVVV

Cross-Defendants. )



ORDER DIRECTING PA¥YMENT OF JUDGMENT AMOUNT
INTO COURT AND ORDER OF DISMISSAL AS TO DAVID A.

QMO NaURAN

‘ﬂ
Now on this 2 d/ay of ___—__W__‘, 1992, comes on to

be heard the Application to Pay Judgment Proceeds Into Court and

Motion to Dismiss of Defendants, State Farm Mutual Automobile
Insurance Company and David A, Goodman. After considering said
Application/Motion and Brief im support thereof, it is the Order of
this Court that said Applicatien/Motion is hereby granted. State
Farm and David A. Goodman are hereby ordered to pay into this
Court, within twenty days of the date of this Order, the sum of
TWENTY THOUSAND DOLLARS (820,000.00), which represents full
satisfaction of the judgment entered in this action on April 24,
1992, Upon payment of said amount into this Court, State Farm and
David A. Goodman are hereby dismissed from this action with
prejudice, and saild judgment is fully released and satisfied of

record.

~P
IT IS SO ORDERED this ~~day of , 1992,
JUDG;;%F THE DISTRICT COQURT

194-347/GLB/mm
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IN THE UNfEE;””

TE8 DISTRICT COURT

FOR THE NORTHERN DISTRICT OF okramoma l-i % 1992

ATLANTIC RICHFIELD COMPANY,

Plaintiff,
V.

AMERICAN AIRLINES, INC., Et. Al.,

)
)
)
)
)
)
)
)
)
)
)

Defendants.

NOTICE OF DI

Now on this :ﬁha day of August,

Richarcag v c
c ajfr.: A s e Clark
| Y

...\
consolidated Cases Nos.
89-C-868-B

89-C-869-B
90-C-859-B

.
>
-3
=
{s]
{e]
3
g
by
o
[
(=]
[v]
H
(o]
=

1992, all parties hereto

please take notice that puraﬁgnt to Rule 41 (a) of the Federal

Rules of Civil Procedure and S8ection V. of the Case Management

Order the Plaintiff hereby diﬂﬁ@nses without prejudice this action

against the following Defendanﬁs only, and expressly reserves its

causes of action against ali other Defendants, not heretofore

dismissed from this action:

1. Bill Hall, Jr.

2. City of Ada

3. Clair C. Wilson

4. John A. Helton

5. John Ballentine

6. John Scoggins |

7. St. Clair Lime Compahy {?"

N (RN

A
Gary A)\ Eaton, OBA #2598
Attorne¥ at Law
1717 East 15th St.
Tulsa, OK 74104
918 743 8781




CE MATLING
The undersigned certifies that on August 3, 1992, a true and
correct copy of the above instrument / pleading was mailed with
postage prepaid to the following persons:

Mr. Larry Gutterridge, Co=Counsel for Plaintiff, 633 West
5th Street, 35th Floor, Los Angeles, California 90071

Mr. William Anderson, Attorney at Law and Liaison Counsel
and Co-Lead Counsel for Owners and Non-Operator Lessees
Group, 320 South Boston Building, Suite 500, Tulsa, OK 74103

Mr. John Tucker, Lead Couhsel for Non Group Generators
and Transporters, 2800 Fourth National Bank Building,
Tulsa, OK 74119

Mr. Steven Harris, Attorney at Law and Lead Counsel for
Operators Group, Suite 260 Southern Hills Tower, 2431
East 61st Street, Tulsa, OK 74136

Mr. Charles Shipley, Attorney at Law and Settlement Coord-
inator, 3600 First National Tower, Tulsa, OK 74103

Ms. Claire V. Eagan, Mr. Michael Graves, and Mr. Matthew
Livengood, Attorneys at Law and lead Counsel for the Sand
Springs PRP Group, 4100 Bank of {Oklahoma Tower, One

Williams Center, Tulsa, OK 74172%_ |
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IN THE UNITED s*rmss DISTRICT COURT F I L
FOR THE NORTHERN DISTRICT OF OKLAHOMA E D

UNITED STATES OF AMERICA JUL 31198, ’@t
' . chhard M Lawrence Clerk

ve
Neihah G 0F oﬁnm
No. 92-C-232-B

Plaintiff,
V.

PREMISES KNOWN AS:

1638 EAST SECCND STREET,
TULSA, TULSA COUNTY,
OKLAHCOMA, SINGLE FAMILY
RESIDENCE, THE FRONT DOOR
OF THE RESIDENCE FACES EAST,

Defendant.

)
)
3
)
)
)
)
).
)
)
)
)
9

This case was remanded _;m the Tenth Circuit Court of Appeals
for "the limited purpose of.ﬁiuposing of the pending motion to
reconsider." The Court assuméﬂ the referenced pending motion is the
request for modification of tﬁa Oorder of March 23, 1992 in

plaintiff's Ex Parte Memoran&ﬁh of April 6, 1992. In its memorandum
plaintiff informed the Co&#t that an investigation of John
Lawmaster was no longer in progress and requested that the Court
delete the reference to an "ongoing investigation" on page 2 of the

Order, "if the Court feels it necessary to modify its Order."

As reflected in the Or - of March 23, 1992, the Court based

its denial of the appeal of the Magistrate Judge's Order sealing

the record relating to a seafch warrant executed at 1638 E. 2nd

Street, Tulsa, Oklahoma, 120 on two grounds: the ongoing

investigation of John Lawmagter and the possibility of reprisal

directed toward the affiant.” Plaintiff's correction of the record

concerning the "ongoing investigation" did not alter the Court's



decision as the possibility of reprisal remained. The Court,
therefore, did not modify its Order.
""" In order to clarify the Court's decision in the Order of March

23, 1992, the Court modifies'the first paragraph of the Order to

read as follows:

Following a review of the record, the
Court concludes the applicant's request should
be denied becauseé the unsealing of the
affidavit in support of the search warrant
might make the person or persons involved in
the investigation wvulnerable to reprisal.
Therefore, the Court DENIES applicant's
request for unsealing said documents.

IT IS SO ORDERED, this ,5[ day of July, 1992.

%fm

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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ES DISTRICT COURT FOR THE

]
:
:
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-

Jlf{(
GERALD LEE CARROLL, ; i, 37 1962
s St Wiy Pisr,
Petitioner, H R ot
) Wity e
Py ) @
v. g 91-C923-B il
STANLEY GLANZ, )
)
Respondent. - )

Petitioner Gerald Lee Carroll, who was sentenced to a 180-month prison term for

crimes surrounding a bank robbery, has fi ed a 28 U.S.C. §2255 motion for relief with this

Court. But in a July 15, 1992 responsgi_}the Government contends that Carroll’s §2255

motion is untimely because he has a di ect appeal pending in the Tenth Circuit.

Carroll filed this motion on Dect j-:_';_ff::%er 4, 1991. On January 21, 1992, he filed a
notice of appeal with the Tenth Circuit. He filed his principal brief on appeal on June 29,
1992. See Government’s Response To Pmﬂoner’s Motion For Relief Under 28 U.5.C. §2255,

page 1 (docket #10). That appeal is still pending.

A defendant in a federal criminal gosecution is not entitled to have a direct appeal

and a section 2255 proceeding consids simultaneously in an effort to overtumn the

conviction and sentence except "un the] most unusual circumstances." Thpati v.

Henman, 843 F.2d 1160, 1162 (9th’ 1}9!&’.8).1 The reason for this rule is that

1Alsa, see the authority cited by the Government in iss
v. United States, 858 F.2d 1016, 1019 (5th Cir. 1988).

k Uindted States v. Daily, 921 F.2d, 994, 998 .2 (10th Cir. 1990) and Fassler

D
Q*f

s



disposition of the appeal may render the [§ 2255] motion unnecessary. Feldman v.
Henman, 815 F.2d 1318, 1320 (9th Cir. 1987).

In this case, nothing in the record suggests any unusual circumstances. Therefore,
Carroll's §2255 motion will be dismissed-.-Without prejudice. When the Tenth Circuit has

disposed of the direct appeal, Carroll mny re-file his petition.

S0 ORDERED THIS 3/ day of ?/w(&y(\r , 1992.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




i ©TERED ON DOCKET
IN THE UNITED STATES DISTRICT COURT AUG . %l
FOR THE NORTHERN DISTRICT OF OKLAHOMA ... - B
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MCI TELECOMMUNICATIONS
CORPORATION,

Plaintiff, Civil ACtiOFNOI L E D
92-C~086 E

AUGO 3 1992

Richard M. Lawrence, C!
. S. DISTRIGTHCOUC gk
NORTHERN DISTRICT BF DKI.AHDMA

v.
FALCON METAL STRUCTURE COMPANY,

Defendant.

BY DEFAULT

THIS CAUSE coming on upon MCI TELECOMMUNICATIONS CORPORATION'S
Motion for Entry of Judgmentfﬁ? bDefault, and it appearing that a

default has been duly entered against the Defendant, it is

ORDERED AND ADJUDGED that MCI Telecommunications Corporation

shall recover from Defendant,“#ﬁlcon Metal Structure Company, the

principal sum of $17,654.32 ﬁﬁus reasonable attorneys' fees of
$387.00 and court costs of-ﬁ$155.00 for a total amount of
$18,196.32, plus post judgment interest at the rate of 4.41% per

annum, accruing from the date ©f this judgment, for which sum let

execution issue.

DATED this A4 day of _?(;géuibi* , 1992.

s/ JAMES O. ELLISON

4f}United States District Judge

TEN-1732



